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L IDENTITY OF PETITIONER,

COMES NOW the Petitioner, City of Auburn, by and through its
attorney, Daniel B. Heid, and pursuant to Rule 13.4 of the Rules of Appellate
Procedure (RAP), respectfully petitions the Supreme Court for review of the

decision designated in part II of this petition,

- IL DECISION.

The decision for which review is sought is the decision of the Court of
Appeals entitled City of Auburn v. Dustin B. Gauntt, Court of Appeals Cause
Number 64838-1-I, decided March 14, 2011, [City of Auburn v. Gaunit, --- Wn,
App. -, --- P.3d ----, 2011 WL 907016 (201 l)] a copy of which is appended
hereto, marked as Appendix A.

The above decision is the result of a RALJ' Appeal to the King County
Superior Court [filed by the Respondent, Dustin Gauntt, hereinafter referred to as
the Defendant] and a Motion for Discretionary Review to the Washington State
Court of Appeals, Division One [filed by the Petitioner, City of Auburn,
hereinafter referred to as the Plaintiff]. These pleadings followed the Judgment

and Sentence of the Defendant in the Auburn Municipal Court wherein he was

charged with and convicted of the offenses of Possession of Marijuana under

1 Rules for Appeal of Decisions of Courts of Limited Jurisdiction.
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Forty Grams, filed under Section 69.50.4014 of the Revised Code of Washington

(RCW) and Unlawful Use of Drug Paraphernalia, filed under RCW 69.50.412.
The Superior Court reversed the Municipal Court and the Court of

Appeals affirmed the Superior Court decision. The Court of Appeals opinion and

the pleadings and decisions of the various lower courts are appended hereto as

Appendices A through L-7.

[II.  ISSUE PRESENTED FOR REVIEW,

The issue before this Court is whether a city may enforce a state law,
pursuant to RCW 39.34.180, without having adopted the state law by reference or
having adopted a compatible ordinance if the crimes were committed by adults
within the corporate limits of the City and referred for prosecution by the City’s
Police Department.

IV.  STATEMENT OF THE CASE.

On December 5, 2008, at approximately 4:22 p.m., officers of the
Auburns Police Department observed the Defendant traveling within the City of
Auburn, using what they recognized as a marijuana pipe to inhale smoke that they
suspected to be marijuana smoke, CP 16-17. The. police officers stopped the
Defendant’s vehicle, verified their suspicions and ultimately arrested him. The

officers issued him Citation No. CR099329 for the charged offenses. CP 16-17.



The Defendant was charged in the Auburn Municipal Court, under its
Cause Number C99329, with the crimes of Possession of 40 Grams or Less of
Marijuana and Unlawful Use of Drug Paraphérnalia. CP 88-89. The Defendant
was charged under state law, not city ordinance, with the misdemeanor crimes of
Possession of 40 Grams or Less of Marijuana filed under RCW 69.50.4014
[Count 1] and Unlawful Use of Drug Paraphernalia filed under RCW 69.50.412
[Count 2]. CP 88-89.

While the charges were pending before the Municipal Court, the
Defendant raised several motions. CP 17; 48-53. Among those motions was a
motion to dismiss challenging the jurisdiction of the Auburn Municipal Court to
hear the ériminal charges as they were filed under state law, rather than under city
ordinance. CP 48-53. The Municipal Court ruled that the City of Auburn was
legally authorized to chérge the Defendant under state law. The Defendant chose
not to take the matter to trial, and instead submitted the charges to the Municipal
Court pursuant to a Statement of Defendant on Submittal or Stipulation to Facts,
submitted on June 8, 2009, The Defendant was found guilty of both charges, and
sentenced on the same date — June 8, 2009, CP 10. The Defendant thereafter

appealed the matter to the King County Superior Court under Cause Number 09-

1-05321-5 SEA. CP 1-2.



The Supefior Court differed from the Municipal Court in its interpretation
of Section 39.34.180 RCW, concluding that the Plaintiff was not entitled to
enforce state law without having first adopted the state law by reference or having
adopted a compatible ordinance, The Superior Court also set aside the findings of
guilty and reménded the case to the Auburn Municipal Court for dismissal. CP
160-61. The Plaintiff filed a Motion for Discretionary Review in the Court of
Appeals, Division One, and the Court affirmed the Superior Court’s ruling by its
Opinion, Appendix A. The Plaintiff now petitions the Supreme Court for
Review.

V. ARGUMENT.

- Thisis a case of first impression, Other than Division One in this case, no
appellate court has addressed the issue of the authority and responsibility for
filing in municipal court criminal violations of state laws that have not been
adopted by ordinance. Review of the Court of Appeals’ decision is warranted
pursuant to Rule 13.4(3) and 13.4(4) of the Rules of Appellate Procedure (RAP)
because this case involves a significant question of law under the Constitution of
the State of Washington or of the United States and it involves an issue of
substantial public interest that should be determined by the Supreme Court.

Practically every city in this state could find itself in the position in which



Auburn finds itself. All cities can have misdemeanor crimes committed within its
corporate boundaries and referred from its police where such crimes have not
been adopted by city ordinance. This failure to adopt the crimes could be
inadvertent, intentional, or simply the result of the time it takes to enact
legislation and for ordinances to take effect. Whatever the reason, under Division
One’s ruling a city is precluded from enforcing the law in its courts. For instance,
if the legislature enacts a new law adopting a new crime, there will inevitably be a
point in time when the new crime has not yet been adopted by the city, even
though it may intend to do so, and the crime would, thus, be unenforceable by the
city.

A. RCW 39.34.180 clearly expresses the Legislature’s intent that misdemeanor
crime committed in a City should be prosecuted by that City.

The Court of Appeals opinion directly conflicts with the language of
RCW 39.34.180. That section reads in part,

39.34.180  Criminal. justice responsibilities--Interlocal
agreements.

(1) Each county, city, and town is responsible for the
prosecution, adjudication, sentencing, and incarceration of
‘misdemeanor and gross misdemeanor offenses committed by
adults in their respective jurisdictions, and referred from their
respective law enforcement agencies, whether filed under
state law or city ordinance, and must carry out these
responsibilities through the use of their own courts, staff, and
facilities, or by entering into contracts or interlocal
agreements under this chapter to provide these services.
Nothing in this section is intended to alter the statutory
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responsibilities of each county for the prosecution,

adjudication, sentencing, and incarceration for not more than

one year of felony offenders, nor shall this section apply to

any offense initially filed by the prosecuting attorney as a

felony offense or an attempt to commit a felony offense.

(Emphasis added.)

RCW 39.34.180 carries a very strong mandate. Every city and town,
including Auburn, is responsible for the prosecution, adjudication,
sentencing, and incarceration of misdemeanor and gross misdemeanot
offenses committed by adults in their respective jurisdictions, and referred
from their respective law enforcement agencies; regardless of whether filed
under state law or city ordinance. Cities and towns may meet this mandate
by either prosecuting these offenses themselves or by contracting for
prosecution services with the county — or perhaps another public agency.2

Interpretation of statutes is a question of law and thus must be
reviewed de novo. City of Montesano v. Wells, 79 Wn. App. 529, 902 P.2d
1266 (1995). In interpreting a statute, the court’s primary goal is to give

effect to legislative intent. Thus, the court construes the statute in a manner

that best advances the perceived legislative purpose. Id. In these regards,

2 See City of Medina v. Primm, 160 Wn.2d 268, 157 P.3d 379 (2007).



courts may turn to legislative history to discern the legislature’s intent if the
plain meaning analysis fails to resolve the question before the court.
Christensen v. Ellsworth, 162 Wn.2d 365, 373, 173 P.3d 228 (2007).

In this case, the legislative history supports the Plaintiff’s position.
RCW 39.34.180 was passed in response to the experience of several cities in
this state that repealed or significantly pared down their criminal codes,
ostensibly foisting the responsibility for prosecution on counties. The FINAL
BILL REPORT - SSB 5472 Ch 68 Laws of 2001 (relating to terminating
municipal courts) gave a brief description of the history of RCW
39.34.180, as follows:

Background: In the early 1980s there was concern that some

municipalities were terminating their court system, or

repealing those portions of their criminal codes that were
expensive to enforce while retaining portions of the civil code

that generated moneys for the city, and in effect transferring

the cost of prosecution, adjudication, and sentencing of

criminal cases to the counties,

Additionally, the original SENATE BILL REPORT for SB 6211, as
reported by the Senate Committee on Government Operations, January 31,
1996, (ultimately passed as ESSB 6211 — Ch 308 Laws of 1996 [the bill that
first promulgated RCW 39.34.180], described the bill as requiring each

county, city or town to be responsible for prosecution of misdemeanor and



gross fnisdemeanor offenses occurring in their respective jurisdictions. The
only exception to the city prosecuting non-felony‘ offenses would be
contracting for prosecution services by the county. See also SENATE BILL
REPORT ESSB 6211 as Passed by the Senate, February 12, 1996. These bill
reports describe the contracts (interlocal or otherwise) as the exception to the
bill’s .requirement that cities be directly responsible for prosecution of
misdemeanors and gross misdemeanor offenses occurring in their respective
jurisdictions — regardless of whether the charges are filed under city
ordinance or state law.

Furthermore, HOUSE BILL REPORT ESSB 6211, as passed by the
House, amended February 29, 1996, gave the following summary of ESSB
6211:

Summary of Bill; It is clarified that each county, city, and-
town is responsible for the prosecution, adjudication,
sentencing, and incarceration of misdemeanor and gross
misdemeanors committed by adults within their respective
jurisdictions who are referred from their respective law
enforcement agencies. This responsibility applies if the action
is filed under state law or city ordinance. Each county, city,
or town must carry out this responsibility through the use of
its own courts, staff, and facilities, or enter into contracts or
interlocal agreements to provide these services.

(Emphasis added.)

This legislative history shows that in order to address the issues



noted in the bill reports, and to prevent the occurrence of cities shifting the
responsibility and cost of misdemeanor prosecution to counties from
continuing, the Legislature mandated that cities either prosecute those
violations — using their own courts and resources — or contract with the
county for prosecution services.

This mandate was consistent with the provisions of RCW 3.,50.800
and 3.50.805, which preclude cities from repealing their criminal codes in
their entirety. But even if a city did not entirely repeal its criminal code,
RCW 39.34.180 still imposed on the city the responsibility to either prosecute
non-felony criminal violations referred by its police or pay the county to do
sé, regardless of whether the. violations are charged under state law or city
ordinance.

The Court of Appeals misinterpreted the purpose for Which the statute
was adopted. It was not, as the Court of Appeals stated to merely “apportion
responsibility between different jurisdictions when they have the authority to
présecute the same crimes and to allow government entities to enter into
interlocal agreements to allocate financial responsibility for the prosecution of
these crimes.” Citﬁ/ of Auburn v, Gauntt, No, 64838-1-I at 6 (Wash. March 14,

2011). The purpose must be derived from Ch, 308, Laws of 1996 (codified as



RCW 39.34.180), not the general provisions of the Inteflocal Cooperation Act,
The clear legislative purpose of Ch, 308, Laws of 1996 was to impose upon cities
the responsibility and obligation to prosecute all non-felony crimes themselves or
enter into a contract to pay the county to do so.

If, according to the Court of Appeals opinion, a city or town cannot
prosecute a non-felony criminal violation committed by an adult offender within
its jurisdiction and referred by its police unless it has adopted the crime or has
contracted with the county or other public entity, the crime could not be
prosecuted. Thus, a city could circumvent the legislature’s purpose in adopting
the 1996 law by simply not adopting crimes and not contracting with the cdunty.

This possibility could not have been intended by the legislature.

Moreover, even if a city wanted to contract with a county [or other
jurisdiction] there is no right or entitlement to force such a contract, There is
nothing in RCW 39.34.180 that mandates that a county necessarily agree to
provide prosecution services for a city. See Attorney General Opinions - AGO
2000 NO. 2 and AGO 2006 NO. 11. These opinions conclude that RCW
39.34.180 does not obligate a county [or any other entity] to enter into a contract
with a city or town to prosecute cases referred from the city’s or to%’s law

enforcement officers. So, under Division One’s reading of the statute,
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misdemeanor defendants would be immune from prosecution of state law non-
felony crimes even though a city did not intend to circumvent its statutory
responsibility if its host county refused to enter into a contract for prosecution.
The Court of Appeal’s opinion observes that cities have authority to adopt
state statutes by reference, but this does not address the court’s misinterpretation
of RCW 39.34.180. 1If a city were to prosecute a state statute under that
ordinance, it would be prosecuting under its ordinance, not under state law.,
Using the Court of Appeals’ own analysis, the ordinance, not the statute would be
the basis of the authority to prosecute. Additionally, anytime a city prosecutes
under its own ordinances, even when prosecuting offenses adopted by reference
from state statutes, it prosecutes the offense using its own court staff and
facilities. That illustrates the significance of the language of RCW 39.34.180
which states that:
Each county, city, and town is responsible for the prosecution,
adjudication, sentencing, and incarceration of misdemeanor and
gross misdemeanor offenses committed by adults in their
respective jurisdictions, and referred from their respective law
enforcement agencies, whether filed under state law or city
ordinance, and must carry out these responsibilities through the

use of their own courts, staff, and facilities . . . .

RCW 39.34.180 (emphasis added).

The language that says a city “must carry out these responsibilities

11



through the use of their own courts, staff, and facilities” mékes no sense —and is
absolutely unnecessary — if the statute is referring to offenses adopted by
ordinance.,

B. RCW 39.34.180 “confers jurisdiction” for cities to prosecute misdemeanors

committed in their jurisdiction under state law regardless of whether the City has
specifically adopted that state law.

The Court of Appeals makes a distinction that is not elsewhere found in
the law between the obligation to file and the authority to file violations in court.
The court’s opinion finds that the word “filing” in RCW 39.34,180 refers to the
procedural act of charging a crime, not the authority to do so. Such a distinction
creates an absurd result in reconciling RCW 3.50.020 and RCW 39.34.180.

If a city mwst file a violation of the law, whether under city ordinance or
under state law, the Court of Appeals opinion raises the question of how the city
can meet that mandate if it must also have adopted the statute by reference, as
there is, according to the Court of Appeals opinion, no other authority to file
criminal charges under state law. Again, it would not have been necessary for the
legislature to specify that prosecution must occur through use of a city’s éwn
courts, staff and facilities if the prosecution was of a crime adopted, in any
fashion, by ordinance. On the other hand, if the statute is read as mandating city

prosecution of state statutes (without regard to whether they were adopted by

12



reference), the statute’s requirement that a city use its own court, staff and
facilities makes sense. Moreover, since the very purpose of the statute was to
place prosecution responsibilities on cities, that purpose could only be achieved if
cities are able to file charges under state law and use their own facilities where
they do not have a contract with the county for prosecution services.

Contrary to the Court of Appeals’ decision, Chapter 3.50 RCW does not
preclude reading RCW 39.34.180 as authorizing a city to prosecute state laws
although the city has not adopted the laws by reference. RCW 3.50,020 provides

as follows:

3.50.020 Jurisdiction.

The municipal court shall have exclusive original
Jurisdiction over traffic infractions arising under city ordinances
and exclusive original criminal jurisdiction of all violations of
city ordinances duly adopted by the city in which the municipal
court is located and shall have original jurisdiction of all other
actions brought to enforce or recover license penalties or
forfeitures declared or given by such ordinances or by state
statutes. The municipal court shall also have the jurisdiction as
conferred by statute. The municipal court is empowered to
forfeit cash bail or bail bonds and issue execution thereon; and in
general to hear and determine all causes, civil or criminal,
including traffic infractions, arising under such ordinances and to
pronounce judgment in accordance therewith.

(Emphasis added.)
RCW 3.50.020 specifically states that “[t]he municipal court shall also

have the jurisdiction as conferred by statute.”  That contemplates and

13



acknowledges that additional authority may be granted. RCW 39.34.180
provides the jurisdiction conferred by statute. It specifies that in meeting their
responsibility to prosecute non-felony crimes, cities shall file “under state law or
city ordinance” and shall use “their own courts, staffs and facilities.”

Specifying the use of their own courts, staffs and facilities makes no sense
if the statute is only talking about state statutes adopted by reference. A city
would have no choice but to use its own court, staff and facilities if it were to
prosecute any violation of ordinance. Violations of city ordinances include both
those crimés adopted as uniquely the city’s and state statutes adopted by
reference. Both belong to the city By virtue of the adopting ordinance.

Also, there is nothing in RCW 39.34.180 that forces a county to
necessarily agree to provide prosecution services for a city, See, again,
Attorney General Opinions - AGO 2000 NO. 2 and AGO 2006 NO. 11,
These opinions conclude that RCW 39.34,180 does not obligate a county to
enter into a contract with a city or town to handle, through the county’s court
system, misdemeanor cases referred froﬁ the city’s or town’s law
enforcement officers.

If, as the Court of Appeals has ruled, a city cannot prosecute

violations under state law in its own court, then if the city had not adopted the
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criminal statute by ordinances, and if the county was unwilling to prosecute
the violétion on the city’s behalf, such violations would be completely
immune from prosecution. Even if the city could be compelled to adopt the
state law provisions if the city hasn’t already adopted the statute by
reference’, subsequent adoption would not apply ex post facto to the prior
violations.

Courts should avoid reading statutes in ways that will lead to absurd
or strained results. Wright v. Jeckle, 158 Wn.2d 375, 379-80, 144 P.3d 391
(2006). Yet, that type of result is reached if RCW 39.34.180 is read to give
cities the responsibility for prosecuting criminal offenses, but at the same
time requiring that they must have adopted the relevant state criminal statutes
by ordinance, and yet counties cannot be required to enter into contracts with
cities.

C. Defendant’s constitutional arguments below are inapposite.

Although the Court of Appeals did not reach Defendant’s argument that,
under the language of Article XI § 11 of the Washington State Constitution, cities
cannot prosecute violations of laws that the city has not adopted or enacted,

Plaintiff submits that Defendant’s argument is misplaced and should be rejected

3 It should be clear that the current statute does not mandate adoption, as city prosecution
is only one of the two options of RCW 39.34.180.
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by the Supreme Court. Article XI § 11 of the State Constitution states as follows:
Article XI § 11. Police and Sanitary Regulations
Any county, city, town or township may make and
enforce within its limits all such local police, sanitary and other
regulations as are not in conflict with general laws.

The Defendant erroneously limits his argument to the language of that
singular section of the state constitution, and more specifically, to the language
that says a “city... may make and enforce ... such local police, sanitary and other
regulations ....” (Art. XI § 11, Wash. Const., emphasis added.)

The Defendant argued below that the “make and enforce” language can
only be construed as requiring the city to adopt ordinances it wishes to enforce.
However, if the Court were to adopt the Defendant’s argument, it would, in
essence, deem the language of Art, XI § 11, Wash. Const, as the only source of
municipal authority, and, further, construing it to mean “a city may only enforce
... such local police, sanitary and other regulations it makes (adopts).” Inorder to
reach the conclusion the Defendant seeks, the Court would have to ignore other
provisions of the State Constitution, as well as ignore statutory provisions,
including 39.34.180 RCW.

“[T]fa constitutional provision is plain and unambiguous on its face, then

no construction or interpretation is necessary or permissible.” City of Woodinville

v. Northshore United Church of Christ, 166 Wn.2d 633, 650, 211 P.3d 406
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(2009). Defendant’s interpretation of Art. XI§ 11 Wash. Const. creates a conflict
among other constitutional provisions as well as a clear incongruity with statutory
language. The fact of the matter ‘is that while Art. XI § 11 Wash. Const. does
authorize cities to make and enforce regul'ations, it does not say that the
legislature cannot empower cities to take action through a different route.

Article XI § 11 does not exclude avenues created by other constitutional
provisions or by enactments of the legislature. The Defendant’s argument ignores
the well established concept that cities are creatures of the legislature (Othello v.
Harder,46 Wn.2d 747,284 P.2d 1099 (1955)) and thus the legislature can enact
statutes that give authority in excess of the limited language of Article XI § 11.

So long as the authority granted by the state legislature is consistent with
the general law, the Constitution does not limit the legislature from taking action
which expands the authority of cities beyond what was contemplated or included
in the language of the Constitution. Article XI § 10, of the state constitution says
that the legislature shall provide for the incorporation and organization of cities
and that all city charters shall be subject to and controlled by general laws. State
exrel. Bowen v, Kruegel,67 Wn.2d 673, 676,409 P.2d 458 (1965). Article XI §
10 of the state constitution states, in pertir}ent part, as follows:

Article XI § 10. Incorporation of Municipalities

Corporations for municipal purposes shall not be created

by special laws; but the legislature, by general laws,

17



shall provide for the incorporation, organization and

classification in proportion to population, of cities and towns,

which laws may be altered, amended or repealed. Cities and

towns heretofore organized, or incorporated may become

organized under such general laws whenever a majority of the

electors voting at a general election, shall so determine, and shall
organize in conformity therewith; and cities or towns heretofore

or hereafter organized, and all charters thereof framed or adopted

by authority of this Constitution shall be subject to and controlled

by general laws. .... (Emphasis added.)

Clearly this Article includes and contemplates that statutes affecting cities
can change. Essentially, what the Defendant’s argument indicates is that the
legislature cannot add to or subtract from what the defendant argues is the
authority set forth in Article XI section 11 of the state constitution.

The courts do not interpret statutes — legislative enactments — to render
portions of their language meaningless. See, e.g., State v. J.P., 149 Wn.2d 444,
450, 69 P.3d 318 (2003) (quoting Davis v. Dep 't of Licensing, 137 Wn.2d 957,
963, 977 P.2d 554 (1999) (in turn citing Whatcom County v. City of Bellingham,
128 Wn.2d 537, 546, 909 P.2d 1303 (1996)). Defendant’s argument would render
the Legislature’s actions in adopting Ch, 308, Laws of 1996 meaningless. The
better interpretation is that the Legislature, in adopting Ch. 308, Laws of 1996,
built upon its knowledge of the relevant parts of the Constitution, as well as upon

existing laws related to court and city jurisdiction in Chapters 3.50 and 35.20

RCW. Building upon existing law, the Legislature reaffirmed the principle that

18



misdemeanor crimes committed by adults within a city were to be enforced by
that city’s law enforcement personnel, regardless of whether the city had adopted
that specific law. It also reaffirmed that the city in which the crime was
comnﬁtted was responsible for the prosecution of that crime, either in the city’s
court or by contract with another court.
F. CONCLUSION

For the foregoing reasoﬁs, this Court should reverse the Court of
Appeals’ ruling that “the City may not enforce state law without having first
adopted the state law by reference or having adopted a compatible
ordinance.” The decision of the Court of Appeals in this case is contrary to
the plain language of the statute and ignores the rules of statutory
construction. The Court of Appeals’ approach in implementing RCW
39.34.180, if allowed to stand, would impair the ability of the criminal justice
system to operate efficiently and consistently.

P _/) '
Respectfully submitted this ;"Z 7) day of April, 2011,

Diniel B. Heid, WSBA # 8217
Attorney for Petitioner, City of Auburn
25 West Main Street

Auburn, WA 98001-4998

Tel: (253) 931-3030
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Respondent, FILED: March 14, 2011

GROSSE, J. — When, as here, a crime adopted under stéte law has not been
expressly adopted by cify code, or incorporated in the city code by reference to state
statute, and no other state statute confers authority to prosecute that misdemeanor in
municipal court, the city lacks authority to prosecuté it in the municipal court.

Accordingly, we affirm the decision on RALJ app‘eal reversing the trial court and

remanding for dismissal of the charges.

FACTS

VThe City of Auburn (the City) charg'c-_zd Dustin Gauntt with one count of
pdssession of less than 40 grams of marijuana and one count of unlawful use of drug
paraphernalia. According to the police report, Auburn police officers saw Gauntt driving
within the Auburn city limits using a pipe to smoke what appeared to be marijuana.
They stopped his vehicle, confirmed their suspicions and issued him a citation for
possession of marijuana and use of drug paraphernalia.

Before trial, Gauntt moved to dismiss both charges on the basis that thé City did
not have authority to prosecute these crimes because the City had not adopted the

state statute under which they were charged or adopted a comparable ordinance. The
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complaint on the charge of unlawful use of drug paraphernalia states that Gauntt

committed the orime:.

Contrary RCW 69.60.412(1) or (2) charged pursuant to the authority vested by
RCW 39.34.180 and the Auburn City Code 9.22.020 A. ahd against the peace
and dignity of the City of Auburn;

Maximum Penalty: 90 days in jail and/or a $1000 fine,

Mandatory Minimum Penalty: First Offense — 90/89 and $250.00 fine and
$50.00 to the Drug Fund
Second Offense - 90/82 and $500.00 fine and
$50.00 to the Drug Fund

The complaint on the marijuéna possession charge states that Gauntt committed the
crime:
Contrary to RCW 69.50.4014 and the Auburn City Code and against the peace
and dignity of the State of Washington.
Maximum Penalty: 90 days in jail and/or a $1000 fine.
Mandatory Minimum Penalty: First Offense — 1 day in jail and $250.00 fine
4 and $50.00 to the Drug Fund
Second or Subsequent Offense - 1 day in jail
and $500.00 fine and $50.00 to the Drug Fund
Gauntt contended that while the City had adopted ordinances prohibiting
marijuana possession and use of drug paraphernalia,1 it had not adopted the mandatory
minimum penalties for these crimes provided by the state statute under which he was
charged.? The City agreed that its code did not provide for the mandatory: minimum
penalties, but contended that it still had authority to prosecute the crimes and seek
these penalties under the state statute and intended to proceed under state law. The
trial court denied the motion to dismiss and Gauntt proceeded to a bench ftrial,

stipulating to the facts contained in the police report. The trial court entered a finding of

guilty of both charges.

f See Auburn City Code (ACC) 9.22.010 and ACC 9.22. 020

2 See RCW 69.50.425 (provndmg for minimum penalties for violations of chapter 69.50
RCW).

2-
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Gauntt filed a RALJ appeal in superior court, again contending that the City had
ﬁo authority to prosecute the crimes under state law because the state statute had not
been adopted by the City. The superior court agreed, reversing the trial court and
remanding for dismissal of the charges ‘with prejudice. The éourt’s decision on the

RALJ appeal ordered:

The City may not enforce state law without having first adopted the state law by
reference or having adopted a compatible ordinance. Since the defendant was
prosecuted for a crime not adopted by the City, the findings of guilty [are] hereby
set aside and this case is remanded to the Auburn Municipal Court for dismissal,

The City moved for discretionary review, which was granted by this court.

ANALYSIS |

The City contends that the RALJ decision was in error because the City hés the
authority to prosecute all misdemeanors committed within éity limits, not just those
expressly adopted by ordinance or incorporated by reference to the state statute, The
City asserts that RCW 39.34.180 gives the City the authority to prosecu'te any
misdemeanor committed within its jurisdiction, whether charged under state or city law.
 We dfsagree.

Municipal courts are creatures 6f the legislature.®  As a court of limited
jurisdiction, a municipal court may exercise only the jurisdiction affirmatively granted by
the legislature, which has the sole authority to define the jurisdiction of such courts.*
RCW 3.50.020 defines the jurisdiction of municipal courts and provides:

The municipal court shall have exclusive original jurisdiction over traffic

infractions arising . under city ordinances and exclusive original criminal

jurisdiction of all violations of city ordinances duly adopted by the city and shall
have original jurisdiction of all other actions brought to enforce or recover license

3 City of Seattle v. Briggs, 109 Wh. App. 484, 488-89, 38 P.3d'349 (2001).
4 City of Medina v. Primm, 160 Wn.2d 268, 273, 157 P.3d 379 (2007).

-3-
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penalties or forfeitures declared or given by such ordinances or by state statutes.
A hosting jurisdiction shall have exclusive original criminal and other jurisdiction
as described in this section for all matters filed by a contracting city. The
municipal court shall also have the jurisdiction as conferred by statute. The
municipal court is empowered to forfeit cash bail or bail bonds and issue
execution thereon; and in general to hear and determine all causes, civil or
criminal, including fraffic infractions, arising under such ordinances and to
pronounce judgment in accordance therewith. A municipal court participating in
the program established by the administrative office of the courts pursuant to
RCW 2.56.160 shall have jurisdiction to take recognizance, approve bail, and
arraigh defendants held within its jurisdiction on warrants issued by any court of
limited jurisdiction participating in the program.

Thus, the municipal court has jurisdiction over criminal actions arising under the city

code and “as conferred by state statute.”

The Auburn City Code permits the City to prosecute crimes committed within city
limits that violate its code.® The City code also allows the City to prosecute crimes under

state law when the City specifically adopts by reference the state statute:

Statutes of the state of Washington specified herein and as specified in
ordinances codified in this title are adopted by reference as and for a portion of
the penal code of the city of Auburn, as if set forth in full, including the
criminal/offense classification and penalty provisions applicable thereto unless a
different classification -and/or penailty is specifically provided for the particular
sections of state statutes adopted by reference; provided, that the adoption of

- state statutes by reference shall not be construed or interpreted to vest in the city
any authority or responsibility to prosecute felony offenses, and the adoption of
state statutes which include felony provisions shall be limited to those provisions
falling within the city's authority, and such adoption, and the provisions being
adopted, shall be construed and interpreted in accordance with the lawful
authority of the city. (Ord. 5682 § 1, 2002.)"

5 ACC 9.02.020 (“Any person who commits within the corporate limits of the city any
crime that is a violation hereof, in whole or in part, or a violation the prosecution of
which is the responsibility of the city pursuant to RCW 39.34.180, is liable to arrest and
punishment.”); ACC 9.02,030 (“An offense defined by this code, for which a sentence of
imprisonment is authorized, constitutes a ‘violation of city ordinance’ and a ‘crime."™).

® ACC 9.02.110. The City code also provides for “[c]itation reference to section adopted
by reference” as follows;

In any citation, complaint, notice of violation or other pleading filed in a court of
de
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The statutes incorporated by reference are listed in sections 9.02.900 and 9.22.900 of

the City code.”

The City concedes that the crimes .charged here are not violations of City
ordinance and have not been adopted by reference to the state statute, .but contends
that it has authority to prosecute them as “conferred by state statute.” The City relies on
RCW 39.34.180, which is part of the Interlocal Cooperation Act® and addresses

“[c]rimihal justice responsibilities™ between the vaArious local jurisdictions. The statute

provides in part:

(1) Each county, city and town is responsible for the prosecution, adjudication,
sentencing, and incarceration of misdemeanor and gross misdemeanor offenses
committed by adults in their respective jurisdictions, and referred from their
respective law enforcement agencies, whether filed under state law or city
~ordinance, and must carry out these responsibilities through the use of their own
courts, staff, and facilities, or by entering into contracts or interlocal agreements
under this chapter to provide these services. Nothing in this section is intended
to alter the statutory responsibilities of each county for the prosecution,
adjudication, sentencing. and incarceration for not more than one year of felony
offenders, nor shall this section apply to any offense initially filed by the

prosecuting attorney as a felony offense or an attempt to commit a felony
offense. :

(5) For cities or towns that have not adopted, in whole or in part, criminal
code or ordinance provisions related to misdemeanor and gross misdemeanor
crimes as defined by state law, this section shall have no application until July 1,

competent jurisdiction or in any other forum, reference to the section or sections
of state statutes adopted by reference as a part of the city code shall be by the
same number identifying the section in the Revised Code of Washington. Such
reference shall refer to and mean the appropriate section of the Auburn City

Code adopted by reference from the Revised Code of Washington. (Ord. 5682 §
1, 2002.)

ACC 9.02.120 (emphasis omitted). A
7-ACC 9.02.900 lists statutes incorporated by reference relating general principles of

criminal liability; ACC 9.22.900 lists statutes  incorporated by reference relating to
controlled substances.
® Chapter 39.34 RCW.
° (Emphasis omitted.)
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1998.'

Thé City contends that the language, “whether filed under state law or city ordinance,”
gives the City the authority to prosecute any misdemeanor committed within its
jurisdiction, not just those expressly adopted by ordinance or incorporated by reference
to the state statute. We disagree.

When the meaning of statutory language is plain on its face, courts must give
effect to that plain meaning as an expression of legislative intent."" Looking at the plain

meaning of this statutory language, it simply refers to charges “filed under state law or

ni2

city ordinance,"’“ -not adopfed under state law or city ordinance. By doing so, this

assumes that a city already has the authority to file charges for the offense; nowhere
does the statute grant a city the authority to prosecute ali misdemeanors regardless of
whether or not these offenses have been adopted by city code, as the City contends.13
This makes sense, given the statute's purpose, which is to apportioﬁ responsibility
between’ different jurisdictions when they have the authority to prosecute the same
crimes and to allow government entities to enter into interlocal agreements to allocate
| financial responsibility for the brosecution of these crimes. As the court in Primm
recognized, the purpose of the lnter_locaI'Cooperation Act is the efficient allocation of

existing powers of local governments:

"% The City code also provides: “Any person who commits within the corporate limits of
the city any crime that is a violation hereof, in whole or in part, or a violation the
prosecution of which is the responsibility of the city pursuant to RCW 39.34.180 is liable
to arrest and punishment.” ACC 9.02.020.

"! Rental Housing Ass'n of Puget Sound v. City of Des Moines, 165 Whn.2d 525, 536,
199 P.3d 393 (2009).

-2 (Emphasis added.)

'® In fact, the City code requwes that any citation or complaint for a violation of a state
statute. adopted by reference as part of the City code must refer to the RCW sect|on
which would amount to “filing under state law.” See ACC 9.02.120.

6-
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The purpose of the Interlocal Cooperation Act is “to permit local governmental
units to make the most efficient use of their powers by enabling them to
cooperate with other localities on a basis of mutual advantage and thereby to
provide services and facilities in a manner and pursuant to forms of
governmental organization that will accord best with geographic, economic,
population and other factors.' .

Additionally, the Interlocal Cooperation Act contemplates contracts among local entities

for only those services they are a|réady authorized to perform, as provided in RCW

39.34.080:

Any one or more public agencies may contract with any one or more other public
agencies to perform any governmental service, activity, or undertaking which
each public agency entering into the contract is authorized by law fo perform:
PROVIDED, That such contract shall be authorized by the governing body of
each party to the contract."®
Thus, RCW 39.34.180 does not confer any authority upon cities with respect to the
“adoption of crimes; it simply defines the responsibility of a city when it has authority to
charge crimes that are also violations of state law.

Additionally, as Gauntt points out, had the legislature intended to grant such
authority to municipal courts created under chapter 3.50 RCW, which applies to cities
such as Auburn with a population less than 400,000, it would have expressly done so.
In fact, it has done so for municipal courts created under chapter 35.20 RCW, which .
applies to cities with populations over 400,000." Under RCW 35.20.250, such
municipal courts “shall have concurrent jurisdiction with the superior court and district

court in all civil and criminal matters,” and this has been held to include all misdemeanor

violations of state law, regardiess of whether a city has an ordinance expressly granting

4 160 Wn.2d 268, 276, 157 P.3d 379 (2007) (quoting RCW 39.34.010) (emphasis in
‘original omitted) (emphasis added), '

15 (Emphasis added.)

6 RCW 3.50.010.

"7 RCW 35.20.010(1).
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municipal court jurisdiction over state crimes.’® But there is no 'comparable provision
under chapter 3.560 RCW, the statute under whioH Auburn’s Municipal Court was
created.’® Thus, this omission presumes a legislative intent that such a provision does
.not apply to .municipal courts created under chapter 3.50 RCW, including that of
Auburm.?

We affirm the superior court's order on RALJ appeal reversing the Aubumn

Municipal Court and remanding for dismissal of the charges.

(St

WE CONCUR:

Cox, J. ko, 1

'8 See Briggs, 109 Wn. App. at 490.

1 See ACC 2 14.020(A) (“[t]he municipal court . shall exercise all powers enumerated
in this chapter and in [c]hapter 3.50 of the Revused Code of Washington . .. .").

%0 See Landmark Dev., Inc. v. City of Roy, 138 Wn.2d 561, 571, 980 P.2d 1234 (1999)
(recognizing “the judicial doctrine expressio unius est exclusio alterius: the expression
of one is the exclusion of the other”).

8-
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A. IDENTITY OF PETITIONER
The Petitioner, City of Auburn, hereinafter referred to as the Plaintiff, is

the prosecuting jurisdiction of the case on review before this Court,

B. DECISION SUBIJ ECT OF REVIEW

The Plaintiff is asking this Court to review and reverse the decision of
the King County Superior Court following the RALJ1 Appeal of the
Respondent, Dustin Gauntt, hereinafter referred to as the Defendant, where
the Supreme Court reversed the rulings by the Auburn Municipal Court,
ruling that the Plaintiff did not have authority to prosecute the Defendant for
violations of state law because the state law violations were not adopted by

the Plaintiff, City of Auburn.

C. ISSUES PRESENTED FOR REVIEW

The issue before this Court is whether a city may enforce state law
without having adopted the state law by referen;:e or having adopted a
compatible ordinance. More particularly, the issue, as applied to this case, is

whether the City of Auburn is entitled, pursuant to section 39.34.180 of the

1 Rules for Appeal of Decisions of Courts of Limited Jurisdiction.

1



Revised Code of Washington (RCW), to charge the Defendants with non-
felony crimes occurring within the corporate limits of the City and referred

for prosecution by the City’s Police Department.

D. STATEMENT OF THE CASE

The Defendant was charged in the Auburn Municipal Court, under
its Cause Number C99329, with the crimes of Possession of 40 Grams or
Less of Marijuana and Unlawful Use of Drug Paraphernalia. CP 88-89. In
these charging documents, the Defendant was charged under state law, not
city ordinance, with the crime of' Possession of 40 Grams or Less of
Marijuana, a misdemeanor contrary to RCW 69.50.4014 [Count 1] and the
crime of Unlawful Use of Drug Paraphernalia, a misdemeanor contrafy to
RCW 69.50.412 [Count 2]. CP 88-89.

While thé charges were pending before the Municipal Court, the
Defendant brought several motions that were decided in favor of the Pléintiff, ‘
City of Auburn, and contrary to the Defendant. CP 17; 48-53. Among those
motions was a motion to dismiss challenging the jurisdiction of the Aﬁbum
Munipipal Court to hear the criminal charges as they were filed under state

law, rather than city ordinance. CP 48-53. Thereafter, in light of the adverse



rulings in the Municipal Court wherein the Municipal Court ruled that the
City of Auburn was legally authorized to charge the Defendant under state
law, the Defendant chose not to take the matter to trial, instead submitted the
charges to the Municipal Court pursuant to a Statement of Defendant on
Submittal or Stipulation to Facts whereby the police report waé to be read by
the judge, and based on the evidence therein and other material presented, the
judge would decide if the Defendant was guilty of the crimes charged, CP 11.

The police reports, as submitted to the Municipal Court in connection
with the Statement of Defendant on Submittal or Stipulation to Facts,
indicated facts including the following:

On December 5, 2008, at api)roximately 4:22 p.m,, officers of the
Auburns Police Department observed the Defendant traveling within the City
of Auburn, using what they recognized as a marijuana pipe to inhale smoke
that they suspected to be marijuana smoke. CP 16-17. The police officers
stopped the Defendant’s vehicle, verified their suspicions and ultimately
arrested him, and issued him Citation No. CR099329 for the marijuana and
paraphernalia charges. CP 16-17.

As indicated above, dufing the pendency of the criminal charges

before the Municipal Court, the Defendant brought a motion to dismiss



challenging the Municipal Court’s authority to hear the criminal charges since
they were charged under state law, not under city ordinance. CP 48-53.

Following the Statement of Defendant on Submittal or Stipulation to
Facts, submitted on June 8, 2009, and the reading of the police report by the
Municipal Court judge, the Defendant was found guilty of bbth charges, and
sentenced on the same date — June 8, 2009, CP 10, The Defendant thereafter
appealed the matter to the King County Superior Court under Cause Number
09-1-05321-5 SEA. CP 1-2. The RALJ Appeal Briefing submitted to the
Superior‘Court included the Defendant’s RALJ Appeal Brief (CP 108-23)
and the City’s Responsive RALJ Brief (CP 141-59).

The Superior Court differed from the Municipal Court in its
interpretation of Section 39.34.180 RCW, conc’ludihg, essentially, that: (1)
the Plaintiff was not entitled to enforce state law without having first adopted
the state law by reference or having adopted alcompatible ordinance; and 2)
since the Defendanf was prosecuted for a crime under state law, not under
code provisions adopted by the City, the findings of guilty were set aside and
the case was ordered remanded to the Auburn Municipal Court for dismissal.

CP 160-61.



D. SUMMARY OF ARGUMENT

The Superior Court erred in ruling that “the city may not enforce state
law without having first adopted t.he state law by reference or having adopted
a compati_ble ordinance.” Such ruling is erroneous because every city is
responsible for the prosecution, adjudication, sentencing, and incarceration of
misdemeanor and gross misdemeanor offenses committed by adults in their
respective jurisdictions, and referred from their respective law enforcement
agencies, regardless of whether filed under state law or city ordinance. RCW
39.34.180.

First, the plain statutory language is clear and delegates responsibility
to cities to prosecute non-felonies committed by adults within the city's
jurisdiction and referred by the city’s police, regardless of whether filed under
state law or city ordinance., The Superior Court’s decision ignores the
language of the statute that specifies that the responsibility to prosecute the
criminal offenses shall be either by “city ordinance or state law.” . It further
ignores the language of the statute requiring cities to use their own céurts,
staff and facilities to prosecute these offenses. Second, legislative history
supports Petitionelr’s ﬁosition that cities have authority to prosecute such

offenses, regardless of whether filed under state law or city ordinance. Third,



the Superior Co.un’ s interpretation of the statutes leads to absurd results.
Throughout the pleadings and proceedings of this case, the
Defeﬁdér}t has éontinually argued that, pursuant to RCW 39.34, 180, in order
to be able to charge and prosecute violations under state law, the City of
Auburn would have had to have adopted the language of RCW, The
Defendant also argues that RCW 39.34.180 really only requires the city to
enter into céntracts for and pay the county (King County) to prosecute state
law violations. These arguments ignore the very language of the statute upon
which the Defendant bases his argument. That statute stétes as follows:

39.34.180 Criminal  justice  responsibilities--Interlocal
agreements.

(1) Each county, city, and town is responsible for the
prosecution, adjudication, sentencing, and incarceration of
misdemeanor and gross misdemeanor offenses committed by
adults in their respective jurisdictions, and referred from their
respective law enforcement agencies, whether filed under
state law or city ordinance, and must carry out these
responsibilities through the use of their own courts, staff, and
facilities, or by entering into contracts or interlocal
agreements under this chapter to provide these services.
Nothing in this section is intended to alter the statutory
responsibilities of each county for the prosecution,
adjudication, sentencing, and incarceration for not more than
one year of felony offenders, nor shall this section apply to
any offense initially filed by the prosecuting attorney as a
felony offense or an attempt to commit a felony offense.

.... (Emphasis added.) '

Had the legiélature intended (merely intended) that cities shall



contract with counties for prosecution of state law violations occurring within
their jurisdictions but not adopted as part of their ordinances, the legislature
could have passed a bill that read along the lines of the following:

Each city, and town is responsible for the prosecution,
adjudication, sentencing, and incarceration of misdemeanor
and gross misdemeanor offenses committed by adults in their
respective jurisdictions, and referred from their respective law
enforcement agencies, and must either (1) prosecute such
offenses filed under city ordinance, carrying out these
responsibilities through the use of their own courts, staff, and
facilities, or (2) enter into contracts or interlocal agreements
under this chapter w1th the county to provide these services if
filed under state law.”

However, égain, that is not what the statute says. Moreover, it ignores
specific language included in the statute (RCW 39.34,180) that states:

Each .. city, and town is responsible for the
prosecution, adjudication, sentencing, and incarceration of
misdemeanor and gross misdemeanor offenses committed by
adults in their respective jurisdictions, and referred from their
respective law enforcement agencies, whether filed under
state law or city ordinance, and must carry out these
responsibilities through the use of their own courts, staff, and
facilities .. . . RCW 39.34.180

2 To illustrate how this language differs with the current language of RCW 39.34.180, the
changes from the statute are set forth with underlining and strike throughs, as follows:

Each eeunty; city, and town is responsible for the prosecution, adjudication,
sentencing, and incarceration of misdemeanor and gross misdemeanor offenses committed by
adults in their respective jurisdictions, and referred from their respective law enforcement
agencies, and must either (1) prosecute such offenses whether-filed under statedaw-or city
ordinance, and-ust-eareycarrying out these responsibilities through the use of their own
courts, staff, and facilities, or (2) by-entering enter into contracts or interlocal agreements
under this chapter with the county to provide these services if filed under state law.




It is curious and ironic that both Plaintiff and Defendant argue same
statute for the support of their posiﬁbn, but it is bewildering how the
Defendant can argue his theory which necessarily igno?es a significant
portion of the language of the statute. The rules of statutory construction call
for all language of the statute to be included, and in interpreting and
;ietennining thé meaning of a statute, no language is to be deemed
meaninglessness and superfluous,

When read in its entirety, the language of RCW 39.34.180 gives two
options for cities to address criminal violations of law committed within their
jurisdictions when charged under state law, rather than city ordinances; (1)
enter into a contract with the county in which the city is located (in which the
violation occurred) for the prosecution of such violations, whereby the county
. would prosecute and the city would pay for prosecution; or (2) prosecute the
violations using the city's own resources and facilities, charging the violations
under state law (either under state law or under city ordinance).

The purpose of the statute was to make sure that the responsibilify
for charging violations occurring within city jurisdictions fell upon those
cities, either providing the prosecution directly or contractiné with the county

for prosecution. Particularly since the city would not have authority to charge



a violation of law under city code that was not within its city codes when the
violation occurred, in such an instance, the only choices available to the city
to address such violations would be to either contract with the county or
charge under state law, using its own municipal court and resources. If the
Defendant were correct, and the only option currently available to the city
would be to contract with the county for prosecution services, if the county
declined to enter into such a contract (if for what ever reasons the city and the
county could not reach an agreement, including the county’s decision that it
did not want to enter into such agreéments, a choice it éould make, as noted
by the State Attorney General) the violations of law would be unable to be
prosecuted. That does not make sense. Statutory construction also mandates
that statutes not be construed so as to create an absurdity.

The only realistic and consistent interpretation of, RCW 39.34.180 is
that it requires cities to be responsible for prosecution of them on felony
crimes occurring within their jurisdiction and referred for prosecution by their
police departments, whether contracting with the county for prosecution
s¢rvices for such offenses or prosecuting the offenses themselves, using their
own resources and court facilities, again whether charged under state lavs;' or

city ordinance,



E. ARGUMENT
1. STANDARD OF REVIEW
Intefpretation of statute is question of law and thus must be reviewed
de novo. City of Montesano v. Wells, 79 Wn., App. 529, 902 P.2d 1266
(1995). In interp'reting‘a statute, the appellate court's primary goal is to give
effect to legislative intent; thus, the court construes the statute in a manner
that best advances the perceived legislative purpose. Id. The case at bar
requires the Coutt to interpret RCW 39,34.180, Therefore, the Court must
review the case de novo.
2. STATUTORY LANGUAGE OF CHARGED OFFENSES
The statutory language.of the two criminal offenses with which the
Defendant was charged and convicted (Possession of 40 Grams or Less of
Marijuana, RCW 69.50.4014 and Unlawful Use of Drug Paraphernalia, RCW
69.50.412) states as follows:
69.50.4014 Possession of forty grams or less of
marihuana -- Penalty.
Except as. provided in RCW 69.50,401(2)(c), any
" person found guilty. of possession of forty grams or less of
marihuana is guilty of a misdemeanor. [2003 ¢ 53 § 335.]
69.50.412 Prohibited acts: E - Penalties. (Drug
Paraphernalia) .
(1) It is unlawful for any person to use drug
parapliernalia to plant, propagate, cultivate, grow, harvest,

manufacture, compound, convert, produce, process,
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prepare, test, analyze, pack, repack, store, contain, conceal,
inject, ingest, inhale, or otherwise introduce into the human

“body a controlled substance. Any person who violates this
subsection is guilty of a misdemeanor.

(2) It is unlawful for any person to deliver, possess
with intent to deliver, or manufacture with intent to deliver
drug paraphernalia, knowing, or under circumstances where
one reasonably should know, that it will be used to plant,
propagate, cultivate, grow, harvest, manufacture, compound,
convert, produce, process, prepare, test, analyze, pack, repack,
store, contain, conceal, inject, ingest, inhale, or otherwise
introduce into the human body a controlled substance. Any
person who violates this subsection is guilty of a
misdemeanor. '

(3) Any person eighteen years of age or over who
violates subsection (2) of this section by delivering drug
paraphernalia to a person under eighteen years of age who is
at least three years his junior is guilty of a gross misdemeanor.

(4) 1t is unlawful for any person to place in any
newspaper, magazine, handbill, or other publication any
advertisement, knowing, or under circumstances where one
reasonably should know, that the purpose of the
advertisement, in whole or in part, is to promote the sale of
objects designed or intended for use as drug paraphernalia.
Any person who violates this subsection is guilty of a
misdemeanor.

(5) It is lawful for any person over the age of eighteen
to possess sterile hypodermic syringes and needles for the
purpose of reducing bloodborne diseases. [2002 ¢ 213 § 1;
1981 c48§2.]°

-3 It should also be noted that pursuant to RCW 69.50.608, the state law preempts issues
relating to controlled substances. But that would not preclude prosecution by a city either
under state statute or city ordinance unless the city ordinances were in conflict with that we
law. That statute states as follows:

69.50.608 State preemption

The state of Washington fully occupies and preempts the entire field of
setting penalties for violations of the controlled substances act. Cities,
towns, and counties or other municipalities may enact only those laws and
ordinances relating to controlled substances that are consistent with this
chapter. Such local ordinances shall have the same penalties as provided
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There is no dispute that the facts of this case are sufficient to meet the
evidentiary requirements for conviction; certainly no argument has been
prescnted; other than the Defendant’s argument that certain evidence should
have been excluded or that certain motions should have been decided
differently.

3. PLAINTIFF’'S AUTHORITY TO PROSECUTE VIOLATIONS
Contrary to what the Defendant has argued, the Plaintiff’ has
statutory authority to prosecute the violations charged in this case. Even
where the City of Auburn had not adopted Ordinances incorporating Sections
69.50.412 or 69.50.4014 RCW, the City of Auburn would still have
jurisdiction‘ and responsibility to prosecute misdemeanor and gross
: ‘misdemeanor violations of State Statutes, including RCW 69.50.412 and
69.50.4014 occurring withiq its jurisdiction and referred from its law
enforcement agency. That authority and responsibility comes from RCW
39.34.180, which‘read‘s, in full, as fpllows:
3;).34.180 Criminal justice responsibilities~-1nteriocal

agreements. :
(1) Each county, city, and town is responsible for the

for by state law, Local laws and ordinances that are inconsistent with the

requirements of state law shall not be enacted and are preempted and

repealed, regardless of the nature of the code, charter, or home rule status
" of the city, town, county, or municipality.

12



prosecution, adjudication, sentencing, and incarceration of
misdemeanor and gross misdemeanor offenses committed by
adults in their respective jurisdictions, and referred from
their respective law enforcement agencies, whether filed
under state law or city ordinance, and must carry out these
responsibilities through the use of their own courts, staff, and
facilities, or by entering into contracts or interlocal
agreements under this chapter to provide these services.
Nothing in this section is intended to alter the statutory
responsibilities of each county for the prosecution,
adjudication, sentencing, and incarceration for not more than
one year of felony offenders, nor shall this section apply to
any offense initially filed by the prosecuting attorney as a
felony offense or an attempt to commit a felony offense.

(2) The following principles must be followed in
negotiating interlocal agreements or contracts: Cities and
counties must consider (a) anticipated costs of services; and
(b) anticipated and potential revenues to fund the services,
including fines and fees, criminal justice funding, and state-
authorized sales tax funding levied for criminal justice
purposes. '

(3) If an agreement as to the levels of compensation
within an interlocal agreement or contract for gross
misdemeanor and misdemeanor services cannot be reached
between a city and county, then either party may invoke
binding arbitration on the compensation issued by notice to
the other party. In the case of establishing initial
compensation, the notice shall request arbitration within thirty
days. In the case of nonrenewal of an existing contract or
interlocal agreement, the notice must be given one hundred
twenty days prior to the expiration of the existing contract or
agreement and the existing contract or agreement remains in
effect until a new agreement is reached or until an arbitration
award on the matter of fees is made. The city and county each
select one arbitrator, and the initial two arbitrators pick a third
arbitrator.

(4) For cities or towns that have not adopted, in whole
or in part, criminal code or ordinance provisions related to
misdemeanor and  gross misdemeanor crimes  as

13



defined by state law, this section shall have no application

until July 1, 1998. [2001 ¢ 68 § 4; 1996 ¢ 308 § 1.] (Emphasis

added.)

_ This statute carries a very strong mandate. Every city, including
Auburn, is responsible for the prosecution, adjudication, sentencing, and
incarceration of misdemeanor and gross misdemeanor offenses committed by
adults in their respective jurisdictions, and referred from their respective law
enforcement agencies, regardless of whether filed under state law or city
ordinance. Arguébly, that statute makes unnecessary or relieves cities from
- even enacting criminal .codes as the jurisdiction and responsibility is
conveyed without the need of adopting any ordinance. That jurisdiction and .
responsibility is not incompatible with the authority of municipal courts
either. The language. of RCW 39.34.180 which indicates that cities “must”
carry out these responsibilities through the use of their own courts, staff, and
facilities, is compatible with the language of RCW 3.50.020, which deals
with the jurisdiction of municipal courts, as the statute speaks to jurisdiction
in terms of that which is conferred by statute. RCW 3.50.020 provides as
follows:

3.50.020 Jurisdiction. .

The municipal court shall have exclusive original jurisdiction

over traffic infractions arising under city ordinances .and

exclusive original criminal jurisdiction of all violations of city

ordinances duly adopted by the city in which the
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municipal court is located and shall have original jurisdiction
of all other actions brought to enforce or recover license
penalties or forfeitures declared or given by such ordinances
or by state statutes. The municipal court shall also have the
Jjurisdiction as conferred by statute. The municipal court is
empowered to forfeit cash bail or bail bonds and issue
execution thereon; and in general to hear and determine all
causes, civil or criminal, including traffic infractions, arising
under such ordinances and to pronounce judgment in
- accordance therewith. (Emphasis added.)

RCW 39.34.180 certainly conferred that jurisdiction, in that it demands that
cities must carry out these responsibilities through the use of their own
courts, staff, qndfacilities. According to this statute, regardless of whether
the City had its own criminal code, or whether it adopted a criminal code by
adopting State Statutes by reference, or whether it has a criminal code at all,
and regardless of whether the City has its own Municipal Court or ﬁles its
cases in the District Court, the City has the authority to prosecute violations
of the marijuana and paraphernalia crimes, and it, in fact, has the
responsibility for prosecuting such violations as long as the offenses occusred
"within its corporate boundaries and its own law enfofcement ageﬁcy initiated
the investigation.

Ironically, the Defendant has previously arguéd in this Icase that this
authority deals only with the responsibility to pay the county for prosecﬁting

offenses, Such a conclusion would make no sense in light of the language
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calling for use of the“ city’s own court, staff | and facilities. Rather, the
requirement to contract with and pay the counfy anything only comes into
ﬁlay if a city does not prosecute such offenses - regardless of whether filed
under state law or city ordinance - through the use of its own courts, staff, and
facilities.’

Similarly argued by the Defendant, Plaintiff notes that no word of a
statute should be deemed superfluous, void or insignificant. In attempting to
give effect to the intent of the legislature, an act must be construed as a
whole, harmonizing all provisions to ensure proper construction. Kasper v.
City of Edmonds, 69 Wn.2d 799, 804, 420 P2d 346 (1966) (quoting Groves
v. Meyers, 35 Wn.2d 403, 407,_ 213 P.2d 483 (1950)). See also Powell v.
Viking Insurance Company, 44 Wn. App. 495, 722 P. 2d 1343 (1986). |
However, the construction argued by the Defendant would leave the language
stating that cities must carry out these responsibilities through the use of their
own courts, staff, and facilities as completely meaningless, void and

superfluous.

"4 Again, RCW 39,34.180 states that cities are responsible for prosecuting the criminal
violations referred by its police — whether charged under city ordinance or state law — and
must use of its own court, staff and facilities or by entering into contracts or interlocal
agreements under this chapter to provide these service. (Emphasis added.)
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4. LEGISLATIVE HISTORY SUPPORTS PETITIONER’S ARGUMENT

The court may turn to legislative history and relevant case law to
discern the lcgislamré’s intent if the plain meaning analysis fails to resolve
the question before the court. Christenseﬂ v. Ellsworth, 162 Wn.2d 365,373,
173 P.3d 228 (2007).

RCW 39.34.180 carries a very strong mandate. Every city, including
Auburn, is responsible for the prosecution, adjudication, sentencing;vand
incarceration of misdemeanor énd gross misdemeanor offenses committed by
adults in their respective jurisdictions, and referred from their respective law
enforcement agencies, regardless of ‘whether filed under state law or city
ordinance. Essentially, that statute makes unnecessary or relieves cities from
even enacting criminal codes-as the jurisdiction and responsibility is
conveyed without the need of adopting any ordinance.

RCW 39.34.180 was promulgated in response to the experience of
several cities that were choosing to repeal or significantly pare down their
cﬁnﬁnal codes, ostensibly leaving the responsibility for prosecution on
counties. The FINAL BILL REPORT - SSB 5472 Ch'68 Laws of 2001

(relating to terminating municipal courts) gave a brief description of the

17



history of RCW 39.34.180, as follows:

Background: In the early 1980s there was concern that some

municipalities were terminating their court system, or

repealing those portions of their criminal codes that were

expensive to enforce while retaining portions of the civil code

that generated moneys for the city, and in effect transferring

the cost of prosecution, adjudication, and sentencing of

criminal cases to the counties.
To prevent that phenomenon from continuing, the Legislature mandated the
responsibility upon cities to either prosecute those violations — using its own
courts and resources — or contracting with the county for prosecution services.
This was consistent with the provisions of RCW 3.50.800 and 3.50.803,
which preclude cities from repealing their criminal codes in their entirety.
But even if a city did not entirely repeal its criminal code, RCW 39.34.180
still imposed on cities the responsibility to cither prosecute those non-felony
criminal violations referred by their police using its own court or pay the
county to do so, and this is true regardless of whether the violations are
charged under state law or city ordinance. The fact that the statute was
inserted into RCW Chapter 39 and not elsewhere was a decision made by the
Code Reviser and not the Legislature, as the initial bill could have been

placed in several chapters in the RCW.

Additionally, the Original SENATE BILL REPORT for SB 6211, as
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“reported by the Senate Committee on Government Operations, January 31,
1996, (ultimately passed as ESSB 6211 — Ch 308 Laws of 1996 [the bill that
first promulgated RCW 39.34,180], described the bill as requiring each
county, city or town to be responsible for the costs incident to misdemeanors
and gross misdemeanor offenses occurring in their respective jurisdictions.

. The only exception to this (responsibility) is by contract or interlocal

agreement. See also SENATE BILL REPORT ESSB 6211 as Passed by the

Senate, February 12, 1996, These bill reports describe the contracts

(interlocal or otherwise) as the exception to a city being directly responsible

for prosecution of misdemeanors and gross misdemeanor offenses occurring

in their respective jurisdictions — regardless of whether the charges are filed
under city ordinance or state law,
Furthermore, HOUSE BILL REPORT ESSB 6211, as passed by the
House - amended February 29, 1996, gave as a summary of ESSB 6211 the
following:
Summary of Bill: It is clarified that each county, city, and
town is responsible for the prosecution, adjudication,
sentencing, and incarceration of misdemeanor and gross
misdemeanors committed by adults within their respective
jurisdictions who are referred from their respective law
enforcement agencies. This responsibility applies if the action
is filed under state law or city ordinance, Each county, city, or
town.must carry out this responsibility through the use of its

own courts, staff, and facilities, or enter into
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contracts or interlocal agreements to provide these services.

Legislative history confirms that RCW 39.34. 180 presents two
options for cities to meet the responsibility of prosecuting these offenses
(whether under state law or city ordinance): the city must either prosecute
them through.its own resources, including use of its own court, or must pay
the county to do so.

5. APPLYING THE SUPERIOR COURT’S INTERPRETATION OF
STATUTE WOULD LEAD TO ABSURD RESULTS.

There is nothing in RCW 39.34,180 that would mandate a county to
necessarily agree to provide prosecution services for a city. See Attorney
General Opinions - AGO 2000 NO. 2 and AGO 2006 NO. 11. These
opinions conclude that RCW 39.34.180 does not obligate a county to enter
into a contract with a city or town to handle, through the county’s court
system, misdemeanor cases referred from the city or town’s law enforcement

| officers.

This gives rise to the most compelling argument in favor §f the
Petitioner’s position with respect to the statute. If, as the Superior Court has
ruled, a city cannot prosecute violations under state law in its owﬁ court, then

‘if the city had not adopted the criminal statute by ordinances, and if the

county was unwilling to prosecute the violation on the city’s behalf, such
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violations would be completely immune from prosecution. Even if the city
should be forced to adopt the state law provisions (if the city hasn’t already
adopted the‘st'atute by reference), subsequent adoption would not apply ex
post facto to the prior violations,

Courts are to avoid reading statutes in ways that will lead to absurd or
strained results. Wright v. Jeckle, 158 Wn.2d 375, 379-80, 144 P.3d 301
(2006). It would be a strained or absurd result if the statutes meant that cities
are responsible for prosecuting criminal offenses, but they must have adopted
the relevant state criminal statutes by ordinance, and yet counties cannot be

required to enter into contracts with cities.

F. CONCLUSION

For the foregoing reasons, this Court should reverse the Superior
Court’s ruling that “the City may not. enforce state law without having first
adopted the state law by reference or having adopted a compatible
ordinance.” The decision of the Superior Court in this case is contrary to the
plain language of the statute and ignores the rules of statutory construction,
The Superior Court’s approach in implementing RCW 39.34.180 is also

highly inconsistent with the accepted and usval course of judicial
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proceedings. If allowed to stand, the Superior Court’s ruling would impair
the ability of the criminal justice system to operate efficiently and
- -—gonsistently. _ N

Respectfully submitted this

Attorney for Petitioner, City of Auburn
25 West Main Street

Auburn, WA 98001-4998

Tel: (253) 931-3030
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Appendix C
Brief of Respondent, filed in the Court of Appeals, in City of Auburn v. Dustin B, Gauntt,
Cause Number 64838-1-1, dated August 16, 2010.
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A. STATEMENT OF THE CASE

The Respondent agrees with Petitioner’s Stétement of the case with
one caveat. The Petitioner indicates that it charged the Respondent under
state law, The Petitioﬁer fails to mention that they had not adopted that

state law by reference as part of their criminal code.

B. ARGUMENT

The City cannot prosecute violations of laws that they have not

enacted.

The Washington State Constitution requires the City of Auburn to

only prosecute for crimes that are codified in its city code. Art. XL § 11

grants counties, cities and towns the authoritylto make and.enforce; within
its limits all such local police, sanitary and other regulations as are not in
conflict with general iaws. This provision grants the City the authority to
make and enforce laws, It is a long standing rule of statutory construction

that every word is to be given meaning. State ex rel. Banker v. Clausen,

142 Wash, 450 (Wash, 1927). The City is attempting to enforce law that it
has not enacted, and in doing so, fails to give meaning to the phrase “make

and enforce” and therefore falls beyond its constitutionally granted

authority. See Brown v. Cle Elum, 145 Wash. 588 (Wash. 1927).




RCW 39.34.180 does not grant the. City of Aubﬁrn the authority to
prosecute violations of eriminal offenses not adopted by its city code.
RCW 39.34.180 provides as follows: |

(1) Each county, city, and town is responsible for the prosecution,
adjudication, sentencing, and incarcefation of misdemeanor and gross
misdemeanor offenses committed by adults in their respective
jurisdictions, and referred from their respective law enforcement
agencies, whether filed under state law or city ordinance, and must carry
out these responsibilities through the use of their own courts, staff, and
facilities, or by entering into contracts or interlocal agreements under this
chapter to provide these services. Nothing in this section is intended to
alter the statutory responsibilities of each county for tﬁe prosecution,
adjudication, sentehcing, and incarceration for not more than one year of
felony offenders, nor shall this section apply to any offense initially filed

by the prosecuting attorney as a felony offense or an attempt to commit a

felony offense.

(2) The following principles must be followed in negotiating interlocal
agreements or contracts: Cities and counties must consider (a) anticipated

costs of services; and (b) anticipated and potential revenues to. fund the




services, including fines and fees, criminal justice funding, and state-

authorized sales tax funding levied for criminal justice purposes.

(3) If an agreement as to the levels of compensation within an
interlocal agreement or contract for gross misdeméanor and misdemeanor
services cannot be reached between a city and county, then either party
may invoke binding arbitration on the compensation issued by notice to
the other party. In the case of establishing initial compensation, the notice
shall request arbitration within thi'my déys. In the case of nonrenewal of
an existing contract or interlocal agreement, the notice must be given one
hundred twenty days prior to the expiration of the existing contract or
agreement and the existing contract or égreerﬁent rémains in effect until a
new agreement is reached or until an arbitratior‘x‘award on the matter of
fees is made. The city and county each select one arbitrator, and the

initial two arbitrators pick a third arbitrator.

(4) A city or county that wishes to terminate an agreement for the
provision of court services must provide written notice of the intent to

terminate the agreement in accordance with RCW 3.50.810 and

35.20.010.
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(5) For cities or towns that have nét adopted, in whole or in part;
criminal code or ordinance provisions related to misdemeanor and gross
misdemeanor crimes as defined by state law, this section shall have no
application until July 1, 1998. The City argueé that since 1t has the

responsibility under RCW 39.34.180(1) to prosecute, adjudicate,
sentence, and incarcerate misdemeanor and gross misdemeanor offenses
committed by adults in its respective jurisdictions and referred to its law
enforcement agencies, that it has the authority to charge crimes not
adopted by its criminal code. It bases this argument on the phrase:
“whether filed under state law or city ordinance.” The City is of the
belief that “filed under state law” gives it the authority to enforce laws
that it has not made.

The petitioner is incorrect in its position. There is no language in
this statute that grants cities and towns the authority to enforce any non-
felony criminal laws regardless of whether the.laWs are found-in the city
code. The absence of such language makes it clear that the intent of the
legislature was not to relieve the cities of their constitutional obligation to
make laws, Instead as Will be examined at length below, the intent of

RCW 39.34.180 is to apportion financial responsibility for non-felony




law enforcement with cities.
" An examination of RCW 35.20.250 is instruc?ive'. This statute
- grants cities larger than 400,000 people (Seattle) concurrent jurisdicfion
with the district court. Money collected under this authority is deposited
in the county treasury. Id. By limiting concurrent jurisdiction to cities
of populations in excess of 400,000, the legislature must be understood to
have intentionally denied concurrent jurisdiction to the City of Auburn,
Where a statute specifically designates the things or classes of things
upon which it operates, an inference arises in law that all things or classes
of things omitted from it were intentionally omitted by the legislature
under the maxim expressio unius est exclusio alterius--specific inclusions

exclude implication. Landmark Dev., Inc. v. City of Roy, 138 Wn.2d

561, 571 (Wash. 1999).

RCW 3,50,100(1) is another statute which is at odds with the

petitioner’s position. It provides as follows:

(1) Costs in civil and criminal actions may be
imposed as provided in district court. All fees, costs, fines,
forfeitures and other money imposed by any municipal
court for the violation of any municipal or town
ordinances shall be collected by the court clerk and,
together with any other noninterest revenues received by -
the clerk, shall be deposited with the city or town treasurer
as a part of the general fund of the -city or town, or
deposited in such other fund of the city or town, or

5



deposited in such other funds as may be designated by the
laws of the state of Washington,

This section authorizes the municipal court to collect money
associated with violations of municipal or town ordinances, The
legislature, when granting concurrent jurisdiction to the City of Seattle,

specifically stated that money collected by Seattle, when exercising

concurrent jurisdiction, is to be deposifed in the county treasury. Under

3.50.100(1) the Auburn Municipal Court would not bé able to collect any
fines from the Respondent because he would not be in violation of any
municipal ordinance. If the legislature ihteﬁded for thevoit}.lvto prosecute
offenses other than city ordinances, it .would have so stated and would
have provided guidance in regard to collecting rﬁoney. Landmark at
571.

The City of Auburn operates its own. municipal -court, is. in
possession of a criminal code, and therefore meets the responsibility ‘of

RCW 39.34.180. See RCW 3.50.813.

As noted above, it was not the legislative purpose-of RCW

39.34.180 to allow cities and towns to prosecute crimesi they ‘have not
included in their respective criminal codes. In construing this statute, the

court should seek to find the 1egislative intent, and to give effect to the




legislative purpose. Rounds v. Union Bankers Ins. Co., 22 Wn. App.

613, 616 (Wash, Ct. App. 1979). The legislative intent is to be derived
from the statute. as a whole and not from a single sentence or solitary
paragraph. Id. Thus, in interpreting statutes, legislative intent is to be
ascertained from the statutory text as a Whoie, interpreted in terms of the
general purpose of the act. Id.

Every statute and every word within a statute is there for a

purpose and is to be given meaning, City of Spokane Valley v. Spokane

County, 145 Wn, App. 825, 832 (Wash. Ct. App. 2008). No portion of a.

statute is to be rendered superfluous, Id. Title 39 of the Revised Code of
Washington is entitled Public Contracts and Indebtedness. Section 34 is
entitled the Interlocal Cooperation Act. The purpose of the Cooperation
Act is set forth in RCW 39.34.010 and states as follows:

It is the purpose of this chapter to- permit local
governmental units to make the most efficient use of their
powers by enabling them to cooperate with other localities
on a basis of mutual advantage and thereby to provide
services and facilities in a manner and pursuant to forms
of governmental organization that will accord best with
geographic, economic, population and other factors
influencing the needs and development of local
communities, : :

The various sections of RCW 39.34 provide for and regulate the various

agreements that governmental units may enter into,




RCW 39.34.180 is entitled Criminal justice responsibilities — ‘

Interlocal agreements — Termination. This section consists of 5
subsections. Subsection 1, which is the section that the City is relying
upon, is the section that places of the burden on counties, cities and towns

to be responsible for the prosecution, adjudication, sentencing, and

incarceration of misdemeanor and gross misdemeanor offenses

committed by adults in their respective jurisdictions'. The statuté goes
on to state that these responsibilities may be met through the use of their
own courts, staff, and facilitiés, or by enter»iﬁg into’ contracts or interlocal
agreements under this chapter to provide these services. Subsection 2
‘sets out what principles must be followed in entering into interlocal
agreements, Subsection 3 sets out the procedures to be utilized if an
agreement cannot be reached between the contracting entities,
Subsection. 4 discusses how these agreements are to be terminated.
Subsection 5 makes it clear that any city or town that has not adopted, in
whole or in part, criminal code or ordinance- provfsioné ‘r:elated to
misdemeanor and gross misdemeanor crimes :as deﬁnéd bystéte law,
must either enter into an interlocal agreement of ad_opt a criminal code by
July 1, 1998. There is nothing in this enactment that specifically

authorizes a city or town to enforce laws that they have not made, This



provision is not intended to confer jurisdiction but to delineate monetary
responsibility. RCW 39.34 et. seq. is, after all, the Interlocal Coopefation
Act?, A

The legislature is clearly stating that jurisdictions that are trying to
- avoid their economic obligations for all stages of law enforcement are not
going to be allowed to do so. In fact, RCW 3.50.815 clearly states for
cegrts not operating their own municipal court, that a.city may meet the
requirement of RCW 39.34.180 by entering into an agreement with the
county or one or more city, Cities and to'wn's.either need to eperate their
own courts or enter into an interlocal agreement with the county oe other
cities and towﬂs for court services. In the situations where the city
chooses to not operate its own court or/and adopt a criminal code, it needs
to make"arrangements to pay for the costs for those fhings that are outlined
in RCW 39.34,180(1). In snuatnons where there is no criminal code, the
c1ty or town must enter into an mtexlocal agreement with the local county
to pay for criminal justice ser.vwes {e. cases filed under state law.
Auburn is not a jurisdiction trying to av‘md its responsibilities to pay for its
share of the criminal Jushce system and therefore RCW 39.34.180(1) is

not apphcable to this case®,




Every word in every statute is presumed to be there for a reason, -

Statutes are not to be read in a manner inconsistent with the legislative

purpose. City of Kent v. Beigh, 145 Wn.2d 33, 40 (Wash. 2001); Rounds

v. Union Bankers Ins, Co,, 22 Wn. App. 613, 616 (Wash. Ct. App. 1979).

The legislative intent is to be derived from the statute as a whole and not

from a single sentence or solitary paragraph. Rounds at 616. Thus, in

interpreting statutes, legislative intent is to be ascertained from the
statutory text as a whole, interpreted in terms of the general purpose of the
act. Id, If the city is correct, and the legislature intended for the city to
enforce state statutes that have not been incorborated into the city code,
there would be a host of statutes rendered superfluous. The legislative
intent under the circumstances here is abundantly clear, |

RCWs 35.22.42.5, 35.23.555, 35.27;515,'35.30.100,- and 3.50.805
all mandate that a city operating a municipal'_court may not repeal in its
entirety that portion of its municipal code defining crimes unless the
municipality has reached an agreement with the appropriate county
(Chapter 39.34 RCW) under which the county is to be paid a reasonable
amount for costs associated with prosecutiofr, adjudication, and sentencing
in criminal cases filed in district court as a result of the repeal. The

agreement shall include provisions for periodic review and renewal of the

10



terms of the agreement, If the municipality and the county are unable to
agree on the terms for renewal of the agreement, they shall be deemed to
have entered into an agreement to submit the issue to arbitration under
chapter 7.04A RCW. Pending conclusion of the arbitration proceeding,
the terms of the agreement shall remain in effect, The municipality and the
county have the same rights and are subject to the same duties as other
parties who have agreed to submit to arbitration under clhapt.er' 7.04A
RCW. If the city may enforce criminal violations that are not part of its
code, why would the legislature enact a stétute requiring cities not to
repeal their respective codes? The legislative intent and purpose is clear,
The legislature does not want cities and. towns to shirk - their criminal
justice' responsibilities bvy attempting to pass the costs off to other
jurisdictions.

The City of Auburn’s municipal court was created pursuant to

~ RCW 3.50. ACC 2.14.020.%
RCW 3.50.020 provides as follows:

The municipal court shall have exclusive original
jurisdiction over traffic infractions arising under city
ordinances and exclusive original criminal jurisdiction of
all violations of city ordinances duly adopted by the city
and shall have original jurisdiction of all other actions
brought to enforce or recover license penalties or
forfeitures declared or given by such ordinances or by state
statutes. A hosting jurisdiction shall have exclusive original

11




criminal and other jurisdiction as described in this section

for all matters filed by a contracting city, The municipal

court shall also have the jurisdiction as conferred by statute.

The municipal court is empowered to forfeit cash bail or

bail bonds and issue execution thereon; and in general to

hear and determine all causes, civil or criminal, including

traffic infractions, arising under such ordinances and to

pronounce judgment in accordance therewith., A municipal

court participating in the program established by the

administrative office of the courts pursuant to RCW

2.56.160 shall have jurisdiction to take recognizance,

approve bail, and arraign defendants held within its

jurisdiction on warrants issued by any court of limited
jurisdiction participating in the program.

Clearly this statute requires that cities prosecute individuals for
violations of city ordinances, If the city’s positioh were well-founded, the
legislature could have simply said that the municipal court shall have
exclusive original jurisdiction over traffic infractions and criminal
violations, not amounting to felonies, -occurring within the city’s
boundaries. This, of course, would render parts of the above-referenced

statutes superfluous.

The City of Aubutn is a Non Charter Code City, pursuant to RCW
35A.02. ACC 1.08.010. The City is a mayor-council government. Id.
RCW 35A.11 sets out the laws governing non charter cities, RCW
35A.11.020, in its pertinent part, states that a legislative body may adopt
and enforce ordinances of all kinds relating to and regulating its local or

municipal affairs and appropriate to the good government of the city, and

12



may impose penalties of fine not exceeding five thousand dollars or
imprisonment for any term not exceeding one year, or.both, for the
violation of such ordinances, constituting a misdemeanor or gross
misdemeanor as provided therein. However, the punishment for any
criminal ordinance shall be the same as the punishment provided in state
law for the same crime. This statute raises two issues in regard to the
petitionet’s position, One is a separation of powers issue. The second
issue involves superfluous words in a statute. If RCW 39.34.120 removes
the requirement of a city to adopt an ordinance, why 'd.id the legislature
require the city to provide for the same penalty for the same crime under
state law?

Finally, the Washington State Constitution does not contain a
formal separation of powers clause, but the very division of our
government into d.ifferent branches has been presumed throughout our

state's history to give rise to a vital separation of powers doctrine, Putman

V. Wenatchee Valley Med. Ctr., PS, 166 Wﬂ.Zd 974, 980 (Wash. 2009).

The doctrine of separation of powers divides power into three coequal
branches of government: executive, legislative, and judicial. Id. The
doctrine does not depend on the branches of government being

hermetically sealed off from one another but ensures that the fundamental

13
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functions of each branch remain inviolate. Id. If the activity of one
branch threatens the independence or integrity or invades the prerogatives

of another, it violates the separation of powers. Id. In this case, if the

city’s position were adopted, the city prosecutor, representing the -

executive branch of government, would be impinging on the city council’s
ability to determine which crimes it wants prosecuted within the city limits

of Auburn. This would be a violation of the separation of powers

doctrine.

C. CONCLUSION

Respondent’s interpretation of the various statutes involved with

this case is consistent with the state Constitution, does not render any

word in any statute superfluous, and gives effect to the legislative purpose

of RCW 39.34.180, The Superior Court should be affirmed.

1)
Attomey or Respondent Gauntt
1314 Central Ave. So. #101
Kent, WA 98032-7430
Tele: (253) 852-7979
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' RCW 39.34.180 provides as follows: Each county, city, and town is responsible for the
prosecution, adjudication, sentencing, and incarceration of misdemeanor and gross
misdemeanor offenses committed by adults in their respective jurisdictions, and referred
from their respective law enforcement agencies [emphasis added], whether filed under
state law or city ordinance, and must carry out these responsibilities through the use of
their own courts, staff, and facilities, or by ‘entering into contracts or interlocal
agreements under this chapter to provide these services. Nothing in this section is
intended to alter the statutory responsibilities of each county for the prosecution,
adjudication, sentencing, and incarceration for not more than one year of felony
offenders, nor shall this section apply to any offense initially filed by the prosecuting

: attomey as a felony offense or an attempt to commit a felony offense.

? See also RCW 39,50.800 which provides If a munjcipality has, prlor to July 1, 1984,
repealed in its entirety that portion of its municipal code defining crimes but contmues to
hear and determine traffic infraction cases under chapter 46.63 RCW in a municipal
court, the municipality and the appropriate county shall, prior to January 1, 1985, enter
into an agreement under chapter 39.34 RCW under which the county is to be paid a
reasonable amount for costs incurred after January 1, 1985, associated with prosecution,
adjudication, and sentencing in criminal cases filed in district court as a result of the
repeal; If the city is operating a municipal court, and petitioner’s argument has merit,
why would the city need to enter into an agreement with the county? Shouldn’t they
simply be able to start prosecuting people for violations of non felony crimes listed in the
RCWs since according to petitioner they do not need to adopt a criminal code because
they have the “responsibility” to prosecute under RCW 39,34,180. This interpretation of
course would render all of RCW 3.50,800 superfluous.

3 There is nothing in the language of RCW 39.34.180(1) that grants a city or town the

- puthority to enforce RCWs. The legislature is presumed to know the law. Since there is

a statute that grants concurrent jurisdiction to the City of Seattle (which enables the City
to prosecute violations of RCW occurring with the city limits of Seattle, and there is no
similar provision for any other city or town) the presumption is that the legislature
specifically intended not to grant this authority, See City_of Seattle v, Briggs, 109 Wn,
App. 484 (Wash, Ct, App. 2001) and RCW 35.20.250,
* A, The municipal court shall have jurisdiction and shall exercise all powers enumerated
in this chapter and in Chapter 3.50 of the Revised Code of Washmgton, existing or
amended at or after the effective date of the ordinance codified in this chapter, together
with such other powers and jurisdiction as are generally conferred upon such court in the
state of Washington either by common law or by express statute.

B. The municnpal court shall have exclusive original jurisdiction over traffic infractions
arising under city ordinances and exclusive original criminal jurisdiction of all violations
of city ordinances duly adopted by the city. The municipal court shall have original
Jurisdiction of all other actions brought to enforce or recover license penalties or
forfeitures declared or given by such ordinances or by state statutes, The municipal court
shall also have the jurisdiction as conferred by state statute, The. m_unicxpal court is
empowered to forfeit cash bail or bail bonds and issue execution thereon; and in general
to hear and determine all causes, civil or criminal, includmg traffic infractions, arising

under such ordinances and to pronounce Judgment in accordance therewuh ACC
2.14.020,
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Appendix D
Reply Brief of Petitioner, filed in the Court of Appeals, in City of Auburn v. Dustin B. Gaunit,
Cause Number 64838-1-1, dated September 20, 2010.



Cos, R
g S0k
Ol ok
/ l//S/%F 4

NO. 64838-1-1 ‘527) 2 C
129,
G

COURT OF APPEALS, DIVISION 1
STATE OF WASHINGTON

(King County Superior Court Cause No. 09-1-05321-5 SEA)

CITY OF AUBURN
Petitioner,

Vv,

DUSTIN GAUNTT,
Respondent,

REPLY BRIEF OF PETITIONER

Daniel B, Heid, WSBA # 8217
Attorney for Petitioner, City of Auburn
25 West Main Street

Auburn, WA 98001-4998

Tel; (253) 931-3030



TABLE OF CONTENTS

Table of Cases and AUthOIEES .......ccociviriiririnrine e, i
A, Identity of PEHHONET ..o..oviiviiineriviieinrnre s sssenr v asrssne e 1
B. Reply to Brief of Respondent.......ovcviiinimiiniiennnesnen 1
C. Conclusion.......oceevvevnn, SRS PR RUPPUPN e 10



TABLE OF AUTHORITIES
Cases
Cerrillo v. Esparza, 158 Wn.2d 194, 142 P.3d 155 (2000) ....c.coovvrrieirinnnan 8

- City of Woodinville v. Northshore United Church of Christ, 166 Wn.2d
633,211 P.3d 406 (2009)

- Davis v, Dep't of Licensing, 137 Wn.2d 957, 977 P.2d 554 (1999)............ 6

deey Nursing Cir., Inc. v. Dep't of Revenue, 128 Wn.2d 40, 905 P.2d 338

(1995) 11vvvevroreeseeveeeseesseesessseeseseseesseesereeses e eee s e s esee s e enetsseseeeses s e seseseers 8
Louthan v. King County, 94 Wn.2d 422, 617 P.2d 977 (1980) ..., 4
Othello v. Harder, 46 Wn.2d 747, 284 P.2d 1099 (1955) ..ccccrnvnnrivinininn, S
Sofie v. Fibreboard Corp., 112 Wn.2d 636, 771 P.2d 711 (1989) .............. 4
Spokane v. Coon, 3 Wn.2d 243, 100 P.2d 36 (1940);......,...............,....'...;.,.4
State v. Branch, 129 'Wn.2d 635, 919 P.2d 1228 (1996) ....c.overrerenins ot

State ex rel. Bowen v. Kruegel, 67 Wn,2d 673, 409 P.2d 458 (1965) ...6, 10

State v, Ide, 35 Wash, 576, 77 P. 961 (1904).....ovresseresesserssrsesrserene 4
State v. J.P., 149 Wn.2d 444, 69 P.3d 318 (2003) .....cceevvrrrerecrerersarnrerernnenn 6
Whatcom County v. City of Bellingham, 128 Wn.2d 537, 909 P.2d 1303
(1996) 1vvvvvvvvincermrmnessssssssssomssssissessssssasssesssssssssissessmsssss s sssessssnsssnens 6
Statutes
RCW Chapter 350 ................................... 8
RCW 3.50.100(1)..vvvevveverrenesrsnesssssesesssssssssasssssssssessssassessessasssssssenes 10
ROW ChEPLET 19,27 .nivvsvveereeseicesesesesessessesssssmsssssmmssssssesssssssessmmsssessenes 10



RCW 19.27.050 1iviiviiiiiiiiiiiiiiiii s 10

ROW 39.34,180 1..ovvvevvvvveveeveeeseesesmmssssssnsesesesesesssessssesssesssssss s 1,3,7,10

RCW THIE 46 v 9,10

ROW 46.08.190.1ovvsveeeeer e ceveeseesserssesecesserecsrecarseresmeresasssessesssesseeseen 9,10
Constitutional Provisions

Art, X1 § 10, Wash, COnst....ueromresrerecsisseerssesoneeen e, 2,3,4,5,6

Art. XIT§ 11, Wash, Const.....ciiinimiinnines e eeennorennne 5,6

iii



A.IDENTITY OF PETITIONER

The Petitigner, City of Auburn, hereinafter referred to as the City,
the prosecuting jurisdiction. of the case on review before this Court,
respectfully submits the following as its Reply to the Brief of Respondent,
Dustin Gauntt, hereinafter referred to as the Defendant.

B. REPLY TO BRIEF OF RESPONDENT

| In the Defendant’s respbnse to the City’s Brief of Petitioner, the
Defendant agreed with the facts as statea by the City with one caveat; that
the City did not mention that the City of Auburn had not adopted the state
law that was charged in this case. (Brief of Respondent, page 1.)

In his Response, the Defendant essentially describes the issue
before this‘Court as wﬁether a city may enforce state law without having
adopted the state law by reference or having otherwise incorporated the
state law into its municipal codes. From the City’s perspective, the issue
\is whether the City of Auburn is entitled, pursuant to Section 39.34.180 of
the Revised Code of Washington (RCW), to charge the Defendant with
non-felony crimes occurring within the corporate limits of the City and
referred for prosecution by the City’s Police Debartment, under state law,

regardless of whether the City adopted the state statute by ordinance into

its municipal code.



In his argument, the Defendant relies on the language of Article XI
§ 11 of the Washingtdn State Constitution, arguing that the City cannot
prosecute violations of laws that the City has not adopted or enacted.
Article XI § 11 of the State Constitution states as follows:

Article XI § 11, Police and Sanitary Regulafions

Any county, city, town or township may make and
enforce within its limits all such local police, sanitary and
~ other regulations as are not in conflict with general laws.

The Defendant hitches his argument to the language of that
singular section of the state constitution, and more specifically, to the
language that says a “city... may make and enforce ... such local police,
sanitary and other regulations .... (Art. XI § 11, Wash, Const., emphasis
added.)

The Defendant argues in that regard that the “make and enforce”
language can only be construed as requiring the city to adopt ordinances it
wishes to enforce, However, if the Court were to adopt the Defendant’s
argument, it would in essence, deem the language of Art. X1 § 11, Wash.
Const. as the only source of municipal authority, and, further, construing it
to mean “a city may only enforce ... such local police, sanitary and other

regulations it makes (adopts).” In order to reach the conclusion the

Defendant seeks, the Court would have to ignore other provisions of the



State Constitution, as well as ignore statutory provisions. That would
include ignoring the specific language set forth in section 39.34.180 RCW,

The Defendant argues, in support of his argument, that in order to
render the language of Art. XI § 11, Wash, Const. meaningful (giving
every word importance) the language of this constitutional provision must
mean that “a city may only enforce ... such local policé, sanitary and other
regulations as it makes (adopts),” and anything other than that rehders the
“make and enforce” meaningless. The plain language of this constitutional
provision is not ambiguous - it doesn’t need to be interpreted at all, and if
it does, the court should adhere to its general reluctance to add or subtract
words unless necessafy. “[1]f a constitutional provision is plain and
unambiguous on its face, then no construction or interpretation is
necessary or permissible,” City of Woodinville v. Northshore United
Church of Christ, 166 Wn.2d 633, 650, 211 P.3d 406 (2009). Moreover,
the suggestion by the Defendant that Art, XI § 11 Wash. Const, should be
interpreted this way creates a ¢onﬂiq; among other constitutional
provisions as well as a clear incongruity with statiltory language. While
the Defendant seémingly argues rules of statutory construction, he feally
only wis‘hes to apply them'to Art, XI § 11, and then only with his
interpretation: “the only way a city can enforce a regulation is if the city

adopted the regulation by ordinance.” The fact of the matter is that while



Art. XI § 11 Wash. Const. does authorize cities to make and enforce
regulations, it does not say that the legislature cannot empower cities to

take action through a different route.

The rules of statutory construction apply to statutes, and so long as
the statute is consistent with state law it should be upheld. Statutes are
presumed valid and the burden rests on the challenger to show otherwise.
State v. Branch, 129 Wn.2d 635, 648, 919 P.2d 1228 (1996), citing
Louthan v, King County, 94 Wn.2d 422, 428, 617 P.2d 977 (1980). The

| burden to show such invalidity is a-heavy one. As noted by the Court in
Sofie v. Fibreboard Corp. 112 Wh.2d 636, 643, 771 P.2d 711 (1989)
[citing State v. Ide, 35 Wash. 576, 77 P. 961 (1904)];

(1t is settled by the highest authority that a. legislative

enactment is presumed to be constitutional and valid until

the contrary clearly appears. In other words, the courts will

presume that an act regularly passed by the legislative body

of the government is a valid law, and will entertain no

presumptions [against] its validity. And, when the

constitutionality of an act of the legislature is drawn in
question, the court will not declare it void unless its

invalidity is so apparent as to leave no reasonable doubt
upon the subject.... (Citations omitted.)

Sofie v. Fibreboard Corp. 112 Wn.2d at 643 also quotes Spokane
v. Coon, 3 Wn2d 243, 246, 100 P.2d 36 (1940), stating “evéry
presumption is in favor of the constitutionality of a law or ordinance.” Put

another way, the Court in Sofie v. Fibreboard said “if any state of facts



can reasonably be conceived to uphold the legisiation ... the legislation
will be upheld.” /d.

Additionally, the Defendant’s argument is misdirected by its
singular foéus on Article XI § 11 of the Washington Constitution. Not
only does that constitutional provision not'say what the Defendant thinks
it does (that the only way a city can enforce a law is by having ad_opt;:d it),
although adoption is certainly one avenue through which enforcement
could be authorized), Article XI § 11 does not exclude évenues created by
other constitutional provisionsror by enactments of the legislature. The
Defendant’s argument ignores the well established concept that cities are
creatures of the legislature and thus the legislaiure can enact statutes that
give authority in excess of the limited language of Article X1 § 11.

The City’s powers are derived from thé state legislature, Othello v.
Harder, 46 Wn.2d 747, 284 P.2d 1099 (1955). So long as the authority
granted by the state legislature is consistent with the general law, the

‘Constitution does not limit the legislature from taking action which
expands the authority of cities beyond what was contemplated or included
in the language of the Constitution. That cities are creatures of the
sovereign state may be seen from Article XI § 10, of the state constitution |
which says that the legisiature shall provide for the incorporation and

organization of cities and that all city charters shall be subject to and



controlled by general laws. State ex rel. Bowen v. Kruegel, 67 Wn.2d 673,
676, 409 P.2d 458 (1965). Article XI § 10 of the state constitution states,

in pertinent part, as follows:

Article XI § 10. Incorporation of Municipalities
Corporations for municipal purposes shall not be created by
special laws; but the legislature, by general laws, shall
provide for the incorporation, organization and
classification in proportion to population, of cities and
towns, which laws may be altered, amended or repealed.
Cities and towns heretofore organized, or incorporated may
become organized under such general laws whenever a
majority of the electors voting at a general election, shall so
determine, and shall organize in conformity therewith; and
cities or towns heretofore or hereafter organized, and all
charters thereof framed or adopted by authority of this
Constitution shall be subject to and controlled by general
laws. .... (Emphasis added.)

Clearly this - Article includes and contemplates that statutes
affecting cities can change. Essentially, what the Defendant’s argument
indicates is that the legislature cannot add to or subtract from what the
defendant argues is the authority set forth in Article XI section 11 of the
state constitution.

The courts ‘do not interpret statutes — legislative enactments — to
render portions of their 1ang§age meaningless. See, e.g., State v. J.P., 149
Wn.2d 444, 450, 69 P.3d 318 (2003) (qﬁoting Davis v. Dep't of Licensing,
137 Wn.2d 957, 963, 977 P.2d 554 (1999) (in turn citing Whatcom County

v. City of Bellingham, 128 Wn.2d 537, 546, 909 P.2d 1303 (1996)).



The Defendant argues that RCW 39.34.180 does not grant a city
authority to prosecute under state law, but instead, requires a city to enter
into contracts with the county for prosecution of crimes not adopted by the
city. This argument ignores the language of the statute that says:

Each .. city .. is responsible for the prosecution,

adjudication, sentencing and incarceration of misdemeanor

and gross misdemeanor offenses committed by adults in

their respective jurisdictions, and referred from their

respective law enforcement agencies, whether filed under

state law or city ordinance, and must carry out these

responsibilities through the use of their own courts, staff,

and facilities, or by entering into contracts or interlocal

agreements under this chapter to provide these services,

(Emphasis added.)

Particularly where the contract language is separated (separated by
an “or”), the contract is an option distinct and different from the
prosecution. Additionally, particularly since the county has no authority
that would allow the county to usurp and use city courts and facilities (no
such authority has been presented by the Defendant and none exists in this
state for the county to do s0), the Defendant’s argument makes no sense if
that language is to be given any effect at all. No matter how the above
cited language of RCW 39.34.180 is twisted or contorted, in order to reach
the conclusion of the Defendant’s argument, language must be ignored or

changed. Below is an example of how the lAanguage of RCW 39.34:180

would have to be construed in.order to reach the Defendant’s conclusion:



Each .. city .. is responsible for the prosecution,
adjudication, sentencing and incarceration of misdemeanor
and gross misdemeanor offenses committed by adults in
their respective jurisdictions, and referred from their
respective law enforcement agencies, whether filed under
state—taw—er city ordinance, and—must carrying out these
responsibilities through the use of their own courts, staff,
and facilities, or filed under state law by entering into
contracts or interlocal agreements under this chapter to
provide these services.

Even if the same or similar words are used, the meaning is changed
with the re-arrangement of the statute’s words, Unfortunately for the
Defendant, the changed language does not say what the statute says.
Changing the order of words in a statute, replacing some and deleting
others are not consistent with statutory construction. Additionally, in
reviewing statutory language, the court looks to the statute’s plain
meaning in order to fulfill its obligation to give effect to legislative intent.
Lacey Nursing C:tr., Inc. v. Dep’t of Revenue, 128 Wn.2d 40, 53, 905 P.2d
338 (1995). To do so, the court neither adds language to nor construes an
unambiguous statute. Cerrillo v. Esparza, 158 Wn.2d 194, 201, 142 P.3d
155 (2006).

The Defendant also argues that the jurisdiction and authority of the
court is limited by the provisions of Chapter 3.50 RCW. Specifically, on
pages 5 and 6 of the Defendant’s Brief, he argues that a city is [only]

authorized to collect monies associated with violations of municipal or



county ordinances. While cities and their municipal court certainly have

authority to enforce city.ordinances, that is not an exclusive authorization

under the statutes, For instance, RCW 46.08.190 expressly authorizes

municipal court judges to act with jurisdiction over “all [non-felony]
violations of the provisions of ‘this title.”” Obviously, this title refers to

Title 46 RCW, state law not city ordinance. The very fact that a statute

gives a municipal court judge authority over state law — non-felony

violations of Title 46 RCW - shows the defect in the Defendant’s

argument. The language of RCW 46,08.190 states as follows:

46.08.190. Jurisdiction of judges of district, municipal, and

superior court

Every district and municipal court judge shall have
concurrent jurisdiction with superior court judges of-the

state for all violations of the provisions of this title, except

the trial of felony charges on the merits, and may impose

any punishment provided therefor.

Since a municipal court judge’s authority is limited to the
municipal court, it cannot be said that this enactment does anything other
than authorize enforcement by a municipal court of state law — non-felony
violations of Title 46 RCW. Not only does RCW 46.08.190 give
concurrent jurisdiction_over state law (Title 46 RCW), it does so without
any requirement that the municipality for whom the municipal court judge

works adopt any ordinance. This statute, consistent with the City of

Auburn’s argument, shows the folly of the Defendant’s argument and the



Defendant’s interpretation of RCW 3.50.100(1). Also inconsistent with
the Defendant’s argument is the fact that other statutes similarly impose an
enforcement responsibility upon cities regardless of whether or not the city
adopted any ordinance. For instance, RCW 19.27.050 directs that the
“state building code” required by this chapter [Chapter 19.27 RCW - state
law] shall be enforced by the counties and cities.

Even aside from RCW 39.34.180, because both Title 46 RCW and
Chapter 19.27 RCW include criminal enforcement elements that would
need to be enforced, the Defendant is patently incorrect when he argues
that there is no statutory language that grants cities and towns authority to
enforce any non-felony criminal laws regardless of whether the laws are
found in the city code. (Brief of Respondent, page 4.) The fact is that the
cited examples — RCW 19.27.050, 39.34.180 and 46.08.190 — are three
examples where the legislature has done exactly that, something the
legislature is entitled to do with cities. Again, cities are creatures of the
state, and their powers are derived from the state legislature. State ex rel.
Bowen v. Kruegel, 67 Wn.2d 673, 676, 409 P.2d 458 (1965).

C. CONCLUSION

For the foregoing reasons, and for the reasons set forth in

Plaintiff’s Brief of Petitioner, it is respectfully requested that this Court

reverse the Superior Court’s ruling,

10



Respectfully submitted this

Déniel B. Heid, WSBX# 8217
Attorney for Petitioner, City of Auburn
25 West Main Street

Auburn, WA 98001-4998

Tel: (253) 931-3030
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Appendix E
Order Reversing Lower Court’s Decision and Remanding to Lower Court for Dismissal with
Prejudice, in City of Auburn v. Dustin B. Gauntt, King County Superior Court Cause Number 09-
1-05321-5 SEA, issued by the Honorable Michael J. Trickey, dated January 8, 2010,
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

CITY OF AUBURN,
Plaintiff/Respondent,
VS,

DUSTIN GAUNTT,

Defendant/Appellant.
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) NO. 09-1-05321-5 SEA.

)

) ORDER REVERSING LOWER COURT"S
) DECISION AND REMANDING TO

) LOWER COURT FOR DISMISSAL

) WITH PREJUDICE

)

This matter having come on regularly for oral argument, the parties being

represented by counsel, and the Court being fully advised in the premises, it is hereby

ORDERED: M‘xv

fg 1. The City may not enforce state law without having first adopted the state law by
reference or having adopted a compatible ordinance. Since the defendant was prosecuted

for ang}éinﬂgr%e not adopted by the City, the findingfof guilty is hereby set aside and this

case is remanded to the Auburn Municipal C

2, That the stop of the defendant’s vehicle was &l‘?%ﬂ%il pretéxt stop antk

ORD REVERSING LOW CRT DEC - 1

— = et ar————— |

ourt for dismissal,

Kirshenbaum & Goss, Inc., P.S.

1314 Central Avenue South ¢ Suite 101
Kent, Washington 98032-7430

(253) 852-7979 + Fax (253) 852-6337
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3. The demanding of the Defendant/Ap ellant to hand over his pipe prior to being
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read his Miranda rightsme}a‘\tcd'his constitution right under the 5™ Amendment of the

United State Constitution, and Article 1 Section 9 of the Washington Constitution s
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Appendix F
Brief of Appellant, Gauntt, in City of Auburn v. Dustin B. Gauntt,
King County Superior Court Cause Number 09-1-05321-5 SEA, dated September 9, 2009.
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KING COUNTY
SUPERIOR COURT CLERH

E-FILED
CASE NUMBER: 09-1-05321-5

RALJ Readi. Conf. 10/2/2009 @ 1:30 pm
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING
CITY OF AUBURN,
Respondent,

VS,

NO. 09-1-05321-5 SEA
BRIEF OF APPELLANT

DUSTIN GAUNTT,

Appellant.
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PROCEDURAL HISTORY OF CASE

On December 5,' 2008, Dustin Gauntt was stopped by the Auburn Police and
arrested for possession of marijuana and possession of drug paraphernalia. These charges
were ﬁled_ in the Auburn Municipal Court on December 8, 2008. On February 3, 2009, Mr.
Gauntt waived his right to a jury trial and the matter was set for a March 27, 2009 bench
trial,
| Mr. Gauntt filed a motion to suppress and dismiss on March 13, 2009. This motion

alleged that Mr. Gauntt’s vehicle had been unlawfully stopped and that Mr, Gaunti's

Kirshenbaum & Goss, Inc,, P.S.

1314 Central Avenue South + Suite 101
Kent, Washington 98032-7430

(253) 852-7979 + Fax (253) 852-6337

BRIEF OF APPELLANT - 1
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testimonial act of handing over a pipe he had been smoking from was the result of a non-
Mirandized custodial interrogation.! The City filed its response on March 19, 2009. On
March 27, 2009, the date set for the bench triai, the City moved to continue the case as the
alleged marijuana had not been analyzed. Mr. Gauntt objected to the continuance, was
prepared to go to trial, and moved to dismiss, citing CrRLJ 6.13(2) and arguing that since
the report was not provided in a tjmely manner the results would have been inadmissible
and the matter should be di(smissed.2 This defense motion was denied, the City’s motion
granted, and the matter was reset to April 24, 2009,

Mr, Gauntt, on April 24, 2008, orally moved to dismiss these éharges as a result of
the City’s ordinancé being preempted by RCW 69.50.425.> The City responded that it is

not prosecuting Mr, Gauntt pursuant to the City Ordinance but proceeding under RCW

' Where a police officer's questioning or requests induce a suspect to hand over or reveal the location of
incriminating evidence, such nonverbal act may be testimonial in nature; the act should be suppressed if done
while in custody in the absence of Miranda warnings. State v. Wethered, 110 Wn.2d 466, 471.

2 (2) Exclusion of Test Reports. The court shall exclude test
reports otherwise admissible under section (b) if:

(1) a copy of the certified report or certificate has not
been delivered or mailed to the defendant or the defendant's
lawyer at least 14 days prior to the trial date or, upon a
showing of cause, such lesser time as the court deems proper, or

(ii) in the case of an unrepresented defendant, a copy of
this rule in addition to a copy of the certified report or
certificate has not been delivered or mailed to the defendant at
least 14 days prior to the trial date or, upon a showing of
cause, such lesser time as the court deems proper, or

(iii) at least 7 days prior to the trial date, or, upon a

showing of cause, such lesser time as the court deems proper, the

defendant has delivered or mailed a written demand upon the
prosecuting authority to produce the expert witness at the trial,

Kirshenbaum & Goss, Inc,, P.S,

1314 Central Avenue South ¢ Suite 101
Kent, Washington 98032-7430

(253) 852-7979 ¢ Fax (253) 852-6337

BRIEF OF APPELLANT -2
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69.50.4014, The defense then responded by moving to dismiss both charges since the City
had not adopted these statutes by reference and therefore was prosecuting Mr. Gauntt for
crimes that were not part of the Auburn Municipal Code.* The City responded by stating
RCW 39.34.180 confers upon the City of Auburn jurisdiction to enforce any gross

misdemeanor or state misdemeanors.’

The defense made further argument and the Court
set the matter over for further briefing.® The Court also heard argument regarding
defendant’s motion to dismiss as a result of the unlawful stop and unlawful interrogation.
Theses motions were denied. The recording equipment either did not pick up this motion
hearing or the hearing was not recorded therefore there is no transcript of either the
arguments made of the courts ruling.’

On May 1, 2009, Mr. Gauntt filed a brief in support of his motion to dismiss, the
City responded on May 8, 2009, The defense filed an additional response on May 14,
2009. The Court,b without oral argument, denied the defendant’s request to dismiss ruling

that RCW 39.34.180 is controlling. The defendant then stipulated to the police reports, a

finding of guilty was entered and this appeal follows.

3 Report of Proceedings page | hereinafier referred to as ROP.
‘1d,

> ROP page 4.

S ROP page 5-6.

TROP page 8-9,

BRIEF_ OF APPELLANT - 3 Kirshenbaum & Goss, Iric., P.S.

1314 Central Avenue South ¢ Suite 101
Kent, Washington 98032-7430
(253) 852-7979 * Fax (253) §52-6337
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FACTS OF CASE®

On Decerﬁber 5, 2008, Officer Byers was operating a marked police motorcycle.
He was heading northbound on D ST NE and riding with Sgt. deChoudens. Officer Byers
was stopped at the intersection of 4" ST NE waiting for a vehicle to clear the intersection so
that they could enter 4" ST NE westbound when the officer saw Mr. Gauntt’s vehicle
approaching westbound on 4™ ST NE. Officer Byers noticed, as the vehicle was
approaching, that the driver had both hands near his mouth; and, as the vehicle got closer,
the officer noticed that the driver was attempting to light a pipe using a lighter. Per the
officet’s report “the pipe appeared to'. be multicolored and appeared to shine and was being
handled by the driver in a way that was consistent with. that of people smoking controlled
substances.” The officer accelerated from the stop sign and stopped Mr; Gauntt’s vehicle
on 4" ST NE and Auburn Way North.
| Officer Byers approached the driver and asked him what he had been lighting. The
driver had a cigarette in his hand at the time of this initial contact. He told the officer that
he had been lighting a cigarette. Officer Byers responded by telling Mr. Gauntt that he was
lying. The officer then told Mr, Gauntt to hand him the pipe. The driver reached into his
center console and produced a multicolored glass pipe. |
The pipe allegedly had partially burnt green leafy material in the bowl. The
appearance and srheil of the substance was consistent with that of burnt marijuana per the
officer’s training and experience, Officer Byers then asked the driver for his license and

insurance. The driver handed the officer his license but did not have insurance for the

¥ The facts were taken directly from Auburn Officer Byers report and make up the stipulated evidence in this
case. '

BRIEF OF APPELLANT - 4 Kirshenbaum & Goss, Inc., P.S.

1314 Central Avenue South ¢ Suite 101
Kent, Washington 98032-7430
(253) 852-7979 + Fax (253) 852-6337
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vehicle. The driver was then asked to step from the vehicle and was placed under arrest for
possession of marijuana and possession of drug paraphernalia. He was also cited for the
infractions of negligent driving and no insurance.

ISSUES

1. Whether the City may enforce state law without having adopted the state law by
reference or having adopted a compatible ordinance.

2. Whether the stop of defenciant’s vehicle was an unlawful pretext stop.

3. Whether the demanding that the defendant hand over his pipe, prior to Miranda
rights being read, violated the defendant’s constitutional right under the 5" Amendment of
the United States Constitution, and Article 1 Section 9 of the Washington constitution.

4, Whether the Court erred in denying the defense motion to dismiss when the City
was not prepared to proceed on the date originally set for the bench trial.

LAW AND ARGUMENT
ISSUE 1:

The City of Auburn has not adopted RCW. 69.50.4014, RCW 69.50.412(1) or (2)
and RCW 69.50.425, The City of Auburn, in the Auburn Municipal Court, argued that
RCW 39.34.180 gave them unbridled authority to prosecute every criminal misdemeanor
statute codified in the Revised Code of Washington even though the City Council had not
adopted the RCW by reference,

Any county, city, town or township may make and enforce within its limits all such
local police, sanitary and other regulations as are not in conflict with general laws. Wash,
Const. Art. XI, § 11. In gleaning the meaning of Article X1 section 11 the maxim of
expressié unius est exclusio alterius would seem to lead to the concluston that cities may
Kirshenbaum & Goss, Inc., P.S,

1314 Central Avenue South ¢ Suite 101

Kent, Washington 98032-7430
(253) 8527979 ¢ Fax (253) 852-6337

BRIEF OF APPELLANT -5
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not enforce a law that they have not made or enacted.” Tt is undisputed that the City of |
Auburn did not prosecute Mr. Gauntt for any violation of law that the City of Aubum
enacted. Therefore, they have not been granted the constitutional authority to prosecute Mr.
Gauntt.'

RCW Title 3 Chapter 50 is the statutory authority for the creation of Municipal

Courts. RCW 3.50.010 and RCW 3.50.020 which provide as follows'":

RCW 3.50.010: Any city or town with a population of four
hundred thousand or less may, by ordinance, provide for an inferjor court
to be known and designated as a municipal court, which shall be entitled
"The Municipal Court of . ... ... .. (insert name of city or town)",
hereinafter designated and referred to as "municipal court", which court
shall have jurisdiction and shall exercise all powers by this chapter
declared to be vested in the municipal court, together with such other
powers and jurisdiction as are generally conferred upon such court in this
state either by common law or by express statute.

RCW 3.50.020 provides as follows:

The municipal court shall have exclusive original jurisdiction
over traffic infractions arising under city ordinances and exclusive
original criminal jurisdiction of all violations of city ordinances duly
adopted by the city and shall have original jurisdiction of all other actions
brought to enforce or recover license penalties or forfeitures declared or
given by such ordinances or by state statutes. A hosting jurisdiction shall
have exclusive original criminal and other jurisdiction as described in this
section for all matters filed by a contracting city. The municipal court
shall also have the jurisdiction as conferred by statute. The municipal
court is empowered to forfeit cash bail or bail bonds and issue execution

% See State ex rel. Banker v, Clausen, 142 Wash, 450, 454 (Wash. 1927)

1 Gee Brown v. Cle Elum, 145 Wash, 588, 590 (Wash. 1927) where the court held that the Constitution did
not authorize the legislature to allow cities to exercise municipal police powers outside of their boundaries,
"' Arguably any statute that authorized the city to prosecute violations of laws that the city has not adopted
would be in direct violation of Article X section 11 of the Washington State Constitution. See Brown v. Cle
Elym, 145 Wash, 588

BRIEF OF APPELLANT - 6

Kirshenbaum & Goss, Inc., P.S,
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thereon; and in general to hear and determine all causes, civil or criminal,
including traffic infractions, arising under such ordinances and to
pronounce judgment in accordance therewith, A municipal court
participating in the program established by the administrative office of the.
courts pursuant to RCW 2.56.160 shall have jurisdiction to take
recognizance, approve bail, and arraign defendants held within its
jurisdiction on warrants issued by any court of limited jurisdiction
participating in the program.

These statues clearly empower a city, operating a municipal court, to have
exclusive, original jurisdiction of violations of city ordinances. There is nothing in these
sections that give the City the authority to enforce laws they have not enacted. The only
City that has been given the statutory authority to prosecute for violations other than

violations of city ordinances that has such authority ‘is the City of Seattle. See RCW

35.20.250 and City of Seattle v. Briggs, 109 Wn. App. 484.

Every statute and every word within a statute is there for a purpose and is to be

given meaning. City of Spokane Valley v. Spokane County, 145 Wn. App. 825, 832

(Wash. Ct. App. 2008), No portion of a statute is to be rendered superfluous. Id. If this
Court adopts the City’s position in regard to RCW 39.34.180, it will in effect not only

render many RCW provisions superfluous, but it will also render some of the City’vs own

ordinances superfluous.

The City argued in the lower court, that RCW 39, 34.180 required them to prosebute
all criminal law violations occurring within its jurisdiction regardless of whether it had
enacted an ordinance. This is a complete misunderstanding of this statute. RCW 39.34.180
provides as follows:

Each county, city, and town is responsible for the prosecution,
adjudication, sentencing, and incarceration of misdemeanor and gross
misdemeanor offenses committed by adults in their respective
Kirshenbaum & Goss, Inc., P.S.

1314 Central Avenue South ¢ Suite 101

Kent, Washington 98032-7430
(253) 852-7979 + Fax (253) 852-6337

BRIEF OF APPELLANT -7
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jurisdictions, and referred from their respective law enforcement

agencies, whether filed under state law or city ordinance, and must carry

out these responsibilities through the use of their own courts, staff, and

facilities, or by entering into contracts or interlocal agreements under this

chapter to provide these services. Nothing in this section is intended to

alter the statutory responsibilities of each county for the prosecution,

adjudication, sentencing, and incarceration for not more than one year of

felony offenders, nor shall this section apply to any offense initially filed

by the prosecuting attorney as a felony offense or an attempt to commit a

felony offense.

RCW Title 39 is entitled Public Contracts and Indebtedness. Title 39 Chapter 34 is
entitled Interlocal Cooperation Act. According to RCW 39.34.010, the purpose of the act is
to allow interlocal agreements, RCW 39.34,180 stands for the proposition that if a city
does not enact a criminal code and forces the county to step in and prosecute, then the c‘ity
is “responsible™ to reimburse the county.

Clearly, the purpose of this statute is to assure that cities are held financially
responsible for the prosecution of criminal misdemeanors referred by their police forces,
regardless of whether those charges are filed in municipal or state court. This provision is
not intended to confer jurisdiction but to delineate monetary' responsibility. RCW 39.34 et.
seq. is, after all, the Interlocal Cooperation Act.

Furthermore, one cannot read RCW 39.34,180(1) in a vacuum and ignore the
remaining four sections of this statute, State v. Ray, 23 Wn. App. 238, 240 (Wash. Ct. App.
1979). Section 2 of the statute sets out principles of negotiation as it relates to interlocal
agreements. Section 3 discusses what happens if an agreement cannot be reached as
compensation. Section 4 discusses the implications of terminating an interlocal agreement,

Section 5 requires that a city without a criminal code must create.one, If the City’s position

is deemed to be correct, then section 5 would be unnecessary.

Kirshenbaum & Goss, Inc,, P.S,

1314 Central Avenue South ¢ Suite 101
Kent, Washington 98032-7430

(253) 852-7979 ¢ Fax (253) 852-6337
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The City, in its brief submitted in the Municipal Court, argued that statutes are not
to be rendered superfluous yet that is exactly what the outcome would be by ignoring RCW |
39.34.180(5). If the City could simply allegeva violation of state law in a complaint,
without adopting an ordinance, then section 5 would be unnecessary. The defense position
gives meaning to évery word in the statute, A city meets the requirements of RCW

39,34,180 simply by entering into an interlocal agreement with the county in which the city

is located or with one or more cities, See RCW 3.50.815',

RCW 3.50.815 clearly evinces that it was not the intent of the legislature to relieve
the requirements of cities to adopt criminal laws that it ‘wished to prosecute. See RCW
3.50.430 (All criminal prosecutions for the violation of a city ordinance shall be conducted
in the name of the city and may be upon the complaint of any person).

The jurisdiction of the Auburn Municipal Court stems from RCW 3.50. ACC

2.14.020." This makes the Municipal Court a court of limited jurisdiction. A court of

' RCW 3.50.815 A city may meet the requirements of RCW 39.34.180 by entering into an
interlocal agreement with the county in which the city is located or with one or more cities.
'* A. The municipal court shall have jurisdiction and shall exercise all powers enumerated in this
chapter and in Chapter 3,50 of the Revised Code of Washington, existing or amended at or after the
effective date of the ordinance codified in this chapter, together with such other powers and
jurisdiction as are generally conferred upon such court in the state of Washington either by common
law or by express statute. "
B. The municipal court shall have exclusive original jurisdiction over traffic infractions arising
under city ordinances and exclusive original criminal jurisdiction of all violations of city ordinances
duly adopted by the city. The municipal court shall have original jurisdiction of all other actions
brought to enforce or recover license penalties or forfeitures declared or given by such ordinances or
by state statutes. The municipal court shall also have the jurisdiction as conferred by state statute.
The municipal court is empowered to forfeit cash bail or bail bonds and issue execution thereon;
and in general to hear and determine all causes, civil or criminal, including traffic infractions,
arising under such ordinances and to pronounce judgment in accordance therewith. ACC 2.14.020.

Kirshenbaum & Goss, Inc., P.S.

1314 Central Avenue South ¢ Suite 101
Kent, Washington 98032-7430

(253) 852-7979 * Fax (253) 852-6337
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limited jurisdiction is any court organized under RCW Titles 3, 33, or 35A.'% RCW
35A.11.020 sets out the powers vested in legislative bodies of non-charter and charter code
cities. In its relevant part to this discussion, it provides as follows:

Such body may adopt and enforce ordinances of all kinds relating to

and regulating its local or municipal affairs and appropriate to the good

povernment of the city, and may impose penalties of fine not exceeding

five thousand dollars or imprisonment for any term not exceeding one

year, or both, for the violation of such ordinances, constituting a

misdemeanor or gross misdemeanor as provided therein. However, the

punishment for any ctiniinal ordinance shall be the same as the punishment

provided in state law for the same crime. Such a body alternatively may

provide that violation of such ordinances constitutes a civil violation

subject to monetary penalty, but no act which is a state crime may be made

a civil violation.

If the State Legislature did not intend for municipalities to adopt their own criminal
codes, the Legislature could have either just granted the cities concurrent jurisdiction as
they did for cities over four hundred thousand, or as they did for the district courts. See
'RCW 35.20.250 and RCW 3.66.060. The fact that the Legislature did not do this clearly
undermines the City’s position that RCW 39.34.180 created the ability for the City to
prosecute state statutes not adopted by the City. If the City’s position is correct, then RCW
35A.11.200 would be unnecessary. See also RCW 3.50.800 and RCW 3.50.805 (these
sections make it illegal to repeal in its entirety that portion of its municipal code defining
crimes unless the municipality has reached an agreement with the appropriate county under

chapter 39.34 of the RCW under which the county is to be paid a reasonable amount for

costs associated with prosecution, adjudication, and sentencing in criminal cases filed in

'4 35A is the chapter that establishes the optional municipal code. This is the code that the Ciiy of
Auburn operates under. '

BRIEF OF APPELL ANT - 10 Kirshenbaum & Goss, Inc., P.S,

1314 Central Avenue South ¢ Suite 101
Kent, Washington 98032-7430
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district court as a result of the repeal). In other words, these statutes require the City to
operate under its own municipal code,

The City, in its response to the Defendant’s motion to dismiss, emphasized a portion
of RCW 3.50.020 where the statute indicates that the municipal court may also have
jurisdiction as conferred by statute, The City is misreading ‘this legislation. The mére
reasonable interpretation of this statute is that the Legislature is referriné to such things as
issuing civil no contact orders or anti harassment orders'®, See RCW 25.50 et. seq. and
RCW 10.14 et, seq. Municipal Courts did not have the authority to deal with these cases
until they were given the authority by statute. This interpretation gives every word in a
statute meaning and renders none of the statutes superfluous. The City is not able to find a
statute that specifically says that it can prosecute a person for conduct that has not been
criminalized by its city code,

The Legislature is presumed to know the law. De Grief v. Seattle, 50 Wn.2d 1

(Wash, 1956).  When it uses language in one statute and not in another it is presumed to

“The courts defined in *RCW 26.50.010(3) have jurisdiction over proceedings under this chapter.
The jurisdiction of district and municipal courts under this chapter shalt be limited to enforcement
of RCW 26.50.110(1), or the equivalent mumcupal ordinance, and the issuance and enforcement of
temporary orders for protection provided for in RCW 26.50.070 if: (a) A superior court has
exercised or is exercising jurisdiction over a proceeding under this title or chapter 13.34 RCW
involving the parties; (b) the petition for relief under this chapter presents issues of residential
schedule of and contact with children of the parties; or (¢) the petition for relief under this chapter
requests the court to exclude a party from the dwel]mg which the parties share, When the
jurisdiction of a district or municipal court is limited to the issuance and enforcement of a temporary
order, the district or municipal court shall set the full hearing provided for in RCW 26.50.050 in
superior court and transfer the case. If the notice and order are not served on the respondent in time
for the full hearing, the issuing court shall have concurrent jurisdiction with the superior court to
extend the order for protecuon RCW 26.50.020(5),
Municipal courts may exercise jurisdiction and cognizance of any cwul actions and proceedings
brought under this chapter by adoption of local court rule, except the municipal court shall transfer
such actions and proceedings to the superior court when it is shown that the respondent to the
petition is under eighteen years of age. RCW 10,14,150(2),

Kirshenbaum & Goss, Inc., P.S,
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‘be done purposefully. State v. Roggenkamp, 153 Wn.2d 614 (Wash, 2005). Since Seattle

and the district courts were the only governmental entities granted concurrent jurisdiétion
to enforce state statutes, it follows that no other entities were granted that authority. RCW
35.20.250 and RCW 3.66.060, Id. at 626.

The City’s position is not consistent with its own municipal code. ACC 1.24.010
Penalties for Criminal Violations, provides as follows:

A. Unless a specific penalty is expressly provided, for all violations
of ordinances of the city which are identified as misdemeanors, upon
conviction, such violations are punishable by imprisonment in the
appropriate city or county jail for a period of up to 90 days and a fine of up
to $1,000, or by both such fine and imprisonment.

B. Unless a specific penalty is expressly provided, for all violations
of ordinances of the city which are identified as gross misdemeanors, upon
conviction, such violations are punishable by imprisonment in the
appropriate city or county jail for a period of up to one year and a fine of
up to $5,000, or by both such fine and imprisonment.

C. Any violations of ordinances of the city that are identified as
criminal violations, including being punishable by criminal penalties, but
not identified as to whether they are misdemeanors or gross misdemeanors,
shall be deemed misdemeanors or gross misdemeanors, as follows:

1. Criminal violations that are punishable by up to and including
imprisonment in the appropriate city or county jail for a period of up to
one year and a fine of up to $5,000, or by both such fine and
imprisonment, shall be deemed gross misdemeanors; provided, that
criminal violations that are punishable by not more than imprisonment in
the appropriate city or county jail for a period of up to 90 days and a fine
of up to $1,000, or by both such fine and imprisonment, shall be deemed
misdemeanors;

2. Criminal violations that are adopted by reference from state .
statutes, or extrapolated with the same or substantially the same language
from state statutes, shall be classified as misdemeanors or gross
misdemeanors consistent with their classification by state statutes, and
shall be punishable accordingly; :

3. Criminal violations that are not identifiable as either
misdemeanors or gross misdemeanors shall be deemed misdemeanors and
shall be punishable accordingly. ‘

D. In addition, a defendant may be assessed court costs, jury fees
and such other fees or costs as may be authorized in statute or court rules.
In any court proceeding to enforce this section, the city shall have the
Kirshenbaum & Goss, Inc., P.S.
1314 Central Avenue South ¢ Suite 101

Kent, Washington 98032-7430
(253) 852-7979 + Fax (253) 852-6337
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burden of proving by evidence beyond a reasonable doubt that a violation

occurred, In a proceeding under this section a defendant shall be accorded

each and every right protected under the Constitutions of the United States

of America and the state of Washington, all applicable federal, state and

local laws, and applicable court rules promulgated by the Washington

Supreme Court and the inferior courts under the authority of the

Washington Supreme Court,
It is clear from this ordinance that its authors understood that Auburn may properly only
prosecute criminal violations of its ordinances or state statutes specifically adopted by
reference. ACC 2.14.120 states that all criminal prosecutions for the violation of a city
ordinance shall be conducted in the name of the city and may be upon the complaint of any
person. The ordinance is silent as to what happens to a criminal prosecution not based on a

city ordinance. The City’s interpretation of RCW 39.34,180 renders its own ordinances

superfluous,

ISSUES 2 AND 3:
| Mr. Gauntt’s vehicle was stopped when the officer saw Mr. Gauntt light a
multicolored glass pipe. Officer Byers, upon stopping the vehicle and contacting Mr,
Gauntt, immediately asked him what had he been lighting. When Mr. Gauntt responded
that he was lighting a cigarette, Officer Byers accused him of lying and told Mr, Gauntt to

hand over the ’pipe.
An unlawful pretext stop occurs when an officer stops a vehicle in order to conduct

a speculative criminal investigation unrelated to the driving, and not for the purpose of

enforcing the traffic code. State v, Montes-Malindas, 144 Wn., App. 254, 256, Pretextual
traffic stops violate article I, section 7, of the Washington State Constitution because they

are seizures absent the "authority of Jaw" which a warrant would bring. State v. Ladson,

Kirshenbaum & Goss, Inc,, P.S.

1314 Central Avenue South ¢ Suite 101
Kent, Washington 98032-7430
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138 Wn.2d 343, 358, With a few exceptions, warrantless searches and seizures are per se
unreasonable and violate article I, section 7 of the Washington Constitution. State v.

Montes-Malindas, 144 Wn. App. 254, 259. When an unconstitutional search or seizure

occurs, all subsequently uncovered evidence becomes fruit of the poisonous tree and must
be subpressed. I_d_ at 359. The State bears the burden of showingAa seizure without a
warrant falls within one of these exceptions. State v. Kinzy, 141 Wn.Zd 373, 384.

| Officer Byers did not know what Mr."Gauntt was smoking. He decided he was
going to make a traffic stop to find out what in fact Mr. Gauntt had in his pipe. The stop
was not made as a result of traffic code enforcement. A vehicle cannot be stopped merely

upon an officer’s hunch. State v. O'Cain, 108 Wn. App. 542, 549. Article I, section 7 of

our state constitution requires that an investigatory stop be based on articulable
particularized facts that support a substantial possibility that a person is engaged in criminal

activity.  State v. Martinez, 135 Wn, App. 174, 177. A police officer must be able to

"'point to specific and articulable facts which, taken together with rational inferences from

those facts, reasonably warrant that intrusion. State v, Martinez, 135 Wn. App. 174, 179-

180. The facts must give rise to "a substantial possibility that criminal conduct has
occurred or is about to occur. Id. Innocuous facts do not justify a stop. Id. at 180. See
also State v. Neth, 165 Wn.2d 177, 185. Mr, Gauntt was the victim of an unlawful pretext
stop and all evidence derived there from must be suppressed.

The evidence in this case must be suppressed even if the stop was valid. Officer
Byers, upon contacting Mr. Gauntt, immediately asked him what he had been lighting. Mr,
Gaunt told him a cigarette, the officer basically called him a liar, and told him to hand him
the pipe. Mr. Gauntt complied. While an officer may stop a person on the basis of a well-

. * Kirshenbaum & Goss, Inc,, P.S.
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founded suspicion and request that the suspect identify himself and explain his activities,
the officer cannot proceed with specific questions designed to elicit incriminating

statements without being adjudged to have made a formal arrest, State v. Moreno, 21 Wn.

App. 430, 434, Officer Byers’ questioning went beyond a general request that the
defendant explain his activity, Officer Byers’ suspicions had focused on the defendant and
his demand that the defendant hand him the pipe was designed to elicit incriminating
testimonial evidence'®. Id. This is precisely the situation to which the Miranda warnings
are designed to apply. Id.
ISSUE 4:

CrRLJ 6.13 in its pertinent part prdvides as follows:

(2) Exclusion of Test Reports. The court shall exclude test
reports otherwise admissible under section (b) if:

(i) a copy of the certified report or certificate has not
been delivered or mailed to the defendant or the defendant's
lawyer at least 14 days prior to the trial date or, upon a
showing of cause, such lesser time as the court deems proper.

It is undisputed that the City was not prepared to proceed to trial on March 27. 1

"The City filed the charges against Mr. Gauntt prior to having the vegetable matter found on

Mr. Gauntt forensically tested. They were present at the pretrial when the matter was set
for bench trial.and presumably knew what evidence that they had at their disposal as well

as what evidence they would need to successfully prosecute Mr. Gauntt. In spite of the

6 Where a police officer's questioning or requests induce a suspect to hand over or reveal the location of
incriminating evidence, such nonverbal act may be testimonial in nature; the act should be suppressed if done
while in custody in the absence of Miranda warnings. State v. Wethered, 110 Wn.2d 466, 471.

""ROP page 1.

BRIEF OF APPELLANT - 15 Kirshenbaum & Goss, Inc., P.S.
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fact that they had from February 3" to March 27" to prepare their case, they did not
request a continuance until the day of trial, The court should have dismissed this case for

want of prosecution. City of Bellevue v. Vigil, 66 Wn. App. 891, 892 (Wash. Ct. App.

1992).

CONCLUSION

This Court should reverse the defendant’s conviction and remand this case back to
the Municipal Court for dismissal since the City lacked authority to prosecute Mr, Gauntt
for crimes that are not incorporated into the Auburn Municipal Code.

The seizure of Mr. Géuntt was based on speculation and was pretextual. All
evidence derived from the stopping of Mf. Gauntt’s vehicle should be suppressed. The
ordering of Mr. Gauntt to hand over his pipe without being Mirandized coerced a
testimonial act that should lead to suppression of the pipe and alleged marijuana that was
discovered in the pipe.

Finally, the Court erred in denying defendant’s motion to dismiss when the City of
Auburn was not prepared to proceed with the ‘bench trial on March 27, 2009. This matter
shéuld be remanded to the Municipal Court with instructiqns to set aside the findings of

guilt entered and to dismiss these cases.

Respectfully submitted this 9" day g

Attorney for Appellant Gauntt

Kirshenbaum & Goss, Inc., P.S.

1314 Ceniral Avenue South * Suite 101
Kent, Washington 98032-7430
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KING COUNTY
SUPERIOR COURT CLERK
E-FILED
CASE NUMBER: 09-1-05321-5 §

The Honorable Michael Trickey
Hearing Date: January 8, 2010 at 8:30 a.m.
IN THE SUPERIOR COURT OF STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

CITY OFF AUBURN,
' _ NO, 09-1-05321-5 SEA
Plaintifl'/ Respondent, '
BRIEF OF RESPONDENT,
v, CITY OF AUBURN

DUSTIN B. GAUNTT,

Defendant / Appellant.

N’ N N e N N S e S N

COMES NOW the Respondent, City of Auburn, hereinafter referred to as the Plaintiff,
by and through its attorney, Daniel B, Heid, and in response to the appeal ol the Appellani,
Dustin B, Gauntt, hereipafter referred to as the Defendant, respectfully submits the following:

| STATEMENT OF FACTS

The Defendant was charged in the Auburn Municipal Court, under its Cause Number
C99329, with the crimes of Possession of 40 Grams or Less of Marijuana and Unlawful (Jse
of Drug Parapher’nalia, While the charges were pcndix.mg before the 'Municipal Court, the
Defendant bropght several motions that were decided contrary to the Defendant. Thereafter,
the Defendant chose not to take the matter to trial, inslead submitted the charges to the

Municipal Court pursuant to a Statement of Defendant on Submitial or Stipulation to Facts,

BRIEF OF RESPONDENT CITY OF AUBURN
Legal Department
Page -1 25 West Main Street
Auburn, WA 98001~ 4998
(253) 931-3054 FAX (253) 931-4007
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whereby the police report was to be read by the judge, and based on the evidence therein and
other material presented, the judge would decide lt the Defendant was guilty of the crimes
charged. The police reports, as submitted to the Municipal Court in connection with the
Statement of Défendant on Submittal or Stipulation to Facts, indicated the following facts:

On December 5, 2008, at approximately 4:22 p.m,, Officer ‘I, Bycrs and Sergeant de
Choudens of the Auburns Police Department wore traveling northbound on D Street
NE, within the City of Auburn Washingion, and operating marked Police motorcycles.
The officers were stopped at the intersection with 4th Strect' NE and. waiting for a
vehicle to clear the intersection so that they could enter 4th Street NE westbound:

The police officers saw a vehicle with Washington License Number 498-WQL
approaching westbound on 4th Street NE. As the vehicle neared the intersection they
saw that the driver had both hands near his mouth. As the vehicle got closer, they could
see that the driver was attempting to light a pipe using a lighter,

They could sce that the pipe was multi-colored and appeared to shine and was being
handled by the driver in a way that was consistent with that of people smoking
controlled substances. This observation/assessment was based upon the officers’
training and expcrience.

The police officers accelerated from the stop sign and stopped the vehicle on 4th Street
NE at the intersection with Auburn Way North, They approached driver and asked him
what he had been lighting. The driver had a cigarette in his hand at the time of the
officers’ initial contact. He told them that he had becn lighting a cigaretic. The police
told the driver that they he was lying and told him to hand the pipe over to them, The
driver then reached into the center console of the vehicle and produced 4 multi-colored
glass pipe. The pipe had partially bumt green leafy material in the bowl. The
appearance and the smell of the substance were consistent with that of burnt marijuana
based upon the officers’ training and experience. o

The police asked the driver for his license and insurance, and he handed them a
- Washington license that identified him as Gauntt, Dustin B,, DOB 09/09/84, the
Delendant herein. Upon the officers’ returned to the Police Station, the material left in
the bowl of the pipe was tested using the NIK test kit E, (Duguenois Levine), using the
protocols established by the WSPCL, and field tested the substance with positive results
for the presence of Marijuana, The weight of the suspected marijuana was .1 gram, and
the (otal package weight of the evidence envelope was 21.3 grams. This was verified
by the Washington State Patrol (WSP) Crime T.ab Report - stating that material in pipe
and in plastic bag was analyzed and confirmed as marijuana, ‘

The Defendant was thereaﬁér charged in the Aubwurn Municipal Court, undor Cause
Number 99329, with the ¢rime of Possession’ of 40 Grams or Less of Marijuana, a

misdemeanor, contrary to Section 69.50.4014 of the Revised Code of Washington (RCW)

BRIEF OF RESPONDENT CITY OF AUBURN
Legal Department
Page -2 25 West Main Street
Auburn, WA 98001~ 4998
(253) 931-3034 FAX (253) 931-4007
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[Count One] and the crime of Unlawful Use of Drug Paraphernalia, a misdemeanor, contrary

to RCW 69.50.412 [Count Two]. To put matters more fully into a time-line pergpective, the

procedural facts of the case include the following:

12 08 2008

12 10 2008

01 07 2009

01 08 2009

01122009

02 03 2009

03 27 2009

03 27 2009

03 27 2009

04 01 2009

THE ABOVE REFERENCED CASE WAS FILED WITH THE AUBURN

- MUNICIPAL COURT.,

AMENDED COMPLAINTS WERE FILED WITH THE MUNICIPAL COURT.

CITY PROSECUTORS RECEIVED THE NOTICE OF APPEAR/\NCE FROM
DEFENSE ATTORNEY KIRSH[‘,NBAUM

DISCOVERY [INCLUDING COPIES OF THE AMENDED COMPLAINT, POLICE
REPORTS AND CITY PROSECUTORS’ INITIAL OFFER SHEET] WAS SENT TO
ATTORNEY KIRSHENBAUM

CONFIRMATION OF THE RECEIPT OF ,DISCOVERY BY ATTORNEY
KIRSHENBAUM WAS RECEIVED BY THE CITY PROSECUTORS.

THE DEFENDANT APPEARED IN THE AUBURN MUNICIPAL COURT,
BEFORE JUDGE PRO TEM TOYAHORA WITH COUNSEL KIRSHENBAUM.
CITY PROSECUTOR ALESSI WAS PRESENT ON BEHALF OF THE CITY. A
WAIVER OF JURY TRIAL WAS FILED BY THE DEFENDANT, AND THE
DEFENDANT WAIVED SPEEDY TRIAL TO 05/06/2009. A NON-JURY TRIAL
WAS SET FOR 03 27 2009, AT 08:30 AM IN COURTROOM 1 WITII JUDGE
PATRICK R. BURNS, :

THE DEFENDANT APPEARED WITH COUNSEL KIRSHENBAUM BEFORE
JUDGE BURNS, THE CITY WAS REPRESENTED BY CITY PROSECUTOR
ALESS]. THE CITY ADVISED THE MUNICIPAL COURT ‘THAT THE
WASHINGTON STATE CRIME LAB HAS NOT YET PROCESSED THE CITY’S
EVIDENCE REQUEST TFOR THI: TRIAL, THE CITY MOVED THE COURT FOR
A CONTINUANCE OF THE TRIAL.

THE CITY’S MOTION FOR A CONTINUANCE IS GRANTED. NON-JURY TRIAL
SET FOR 04 24 2009, AT 08;30 AM IN COURTROOM 1 WITH JUDGE PATRICK
R. BURNS.

(LATER THAT SAME DAY) THE WASHINGTON STATE PATROL (WSP)
CRIME LAB REPORT - STATING THAT THE MATERIAL IN THE PTPE AND IN
THE PLASTIC BAG WAS ANALYZED AND CONFIRMED TO BE MARIJUANA -
WAS RECEIVED BY THE CITY PROSECUTORS Al NOON (AFTER 'THE
MORNING COURT CALENDAR IN WHICH THE TRIAL WAS CON'TINUED.

THE SUPPLEMENTAL DISCOVERY (THE WSP CRIME LAB REPORT) WAS
SENT TO ATTORNEY KIRSHENBAUM,

BRIEF OF RESPONDENT ' CITY OF AUBURN

Legal Departraent
Page -3 25 West Main Street
Auburn, WA 98001~ 4998
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04 24 2009

04 24 2009

04 24 2009

04 28 2009

06 08 2009

THE DEFENDANT APPEARED IN COURT BEFORE JUDGE PRO TEM STEAD
ALLONG WITH COUNSEL KIRSHENBAUM. CITY PROSECUTOR ALESSI WAS
PRESENT ON BEHALF OF THE CITY. THE DEFENSE FILED A MOTION TO
DISMISS, ARGUING THAT CITY HAS NOT ADOPTED THE RCW INTO
ORDINANCE. THE COURT TOOK THE MOTION UNDER ADVISEMENT AND
ADVISED THAT IT EXPECTED BRIEFS FILLED WITHIN TWO WEEKS,

THE DEFENSE FILED ADDITIONAL MOTIONS TO DISMISS AND SUPPRESS
ALL EVIDENCE. CITY PROSECUTOR ALESS] RESPONDED ON BEHALF OF
THE CITY, ATTORNEY KIRSHENBAUM RESPONDED TO THE CITY'S
ARGUMENTS, DEFENSE MOTIONS WERE DENIED BY JUDGE PRO TEM
STEAD — CITING THE FACT THAT THE OFFICER STATED THAT HE SAW
THE GLASS PIPE AND IN HIS TRAINING AND EXPERIENCE, [T 1S USED TO
SMOKE MARIJUANA. . ,

THE DEFENSE REQUESTS A CONTINUANCE OF THE BENCH TRIAL UNTIL
AFTER PENDING MOTIONS ARE DECIDED. THE REQUEST FOR THE
CONTINUANCE WAS AGREED TO BY CITY AND GRANTED BY COURT.

A NON-JURY TRIAL SET FOR 06 08 2009, AT 01:00 PM IN COURTROOM |
WITH JUDGE PATRICK R. BURNS, ' '

THE DEFENDANT APPEARED IN COURT WITIH COUNSEL, KIRSHENBAUM.
THE CITY WAS REPRESENTED BY CITY PROSECUTOR BOESCHE BEFORE
JUDGE PRO TEM STEAD. THE DEFENDANT STIPULATED TO TFACTS
SUFFICIENT/ SUBMITTED A STATEMENT OF DEFENDANT ON SUBMITTAL
OR STIPULATION TO FACTS, UPON WHICIl THE MUNICIPAL COURY
INTERED FINDINGS OF GUILTY.

Following the Statement of Defendant on Submittal or Stipulation to Facts, submitted

on June 8, 2009, and the reading of the police report by the Mﬁnicipal Court judge, the

Defendant was found guilty of both charges, and sentenced on the same dale — June 8, 2009,

The Defendant thereafter appealed the matier to this Court.

ISSUES ON APPEAL

The Defendant has raised a number of issues in connection with this appeal to the

Superior Court, including the following:

1. Whether the Plaintiff may enforce state law without having adopted the state

law by reference or having adopted a compatible ordinance,

2. Whether the stop of the Defendant s vehicle was an unlawful pretext stop.,

BRIEF OF RESPONDENT CITY OF AUBURN

‘ Legal Department
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3. Whether the Court erred in denying the defense motion to dismiss when the |
Plaintiff was not prepared to proceed on the date originally set for the bench trial.

4. Whether the Police telling the Defendant to hand over his pipe, prior to |

Miranda rights' being read, violated the Defendant’s constitutional right under the 5th

Amendment of the United States Constitution, and Article 1, Section 9 of the

Washington State Constitution.

ARGUMENT

APPELLATE REVIEW

The factual evidence that suppotts the convictions in this case includes the description
of facts and activity set forth in the police report and test reports submitted 1o the Municipal
Court via the Statement of Defendant on Submittal or Stipulation to Facts, With respect to
the evidence which has been presented to the frial court, it is appropriatc for this Court to
recognize and apply the standard set forth in State v. Bingham, 105 Wn. Zd 820, 719 P. 2d
109 (1986), as follows: |

The constitutional standard for reviewing the sufficiency of a criminal trial is “whether

after reviewing the evidence in the light most favorable to the Prosecution, any rational

trier of fact could have found the essential elements of thé crime beyond a reasonable

doubt.” Jackson v. Virginia, 443 U.S, 307, 61 L.Ed. 2d 560, 99 S.Ct, 2781 (1979),

State v. Green, 94 Wn. 2d 216, 616 P.2d 268 (1980). (Emphasis the Court’s).

Here, again, viewing the evidence in light most favorable to the plaintiff, there certainly
are facts which would allow a rational trier of fact to (ind the ¢lement of the crime beyond a
reasonable doubt, Additionally, where the Superior Court is acting as an appellate coutt, it

shall accept those factual determinations supported by substantial evidence in the record

which were expressly made by the court of limited jurisdiction or which may reasonably have

" Per Miranda v, Arizona, 384 U.S. 436, 16 L. Ed 2d 694, 87 8.C¢ 1602, 10 A.L.R. 3rd 974 (1966).

CITY OF AUBURN
BRIEF OF RESPONDENT Legal Department
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been inferred from the judgment of the court of limited jurisdiction. State v. Basson, 105 Wn,

2d 314,714 P, 2d 1188 (1986).

" STATUTORY LANGUAGE

The statutory language of the two criminal offences with which the Defendant was
charged and convicted (Possession of 40 Grams or Less of Marijuana, RCW 69.50,4014 and
Unlawlul Use of Drug Paraphernalia, RCW 69,50.412) states as follows:

69.50.4014 Possession of forty grams or less of marihuana -- Penalty.
Except as provided in RCW 69.50.401(2)(c), any person found guilty of posscssion of
forty grams or less of marihuana is guilty of a misdemeanor. {2003 c :>3 §335.]

69.50.412 Prohibited acts: E -- Penalties. (Drug Paraphernalla)

(1) It is unlawful for any person to use drug paraphernalia to plant, propagate, cu]twato
grow, harvest, manufacture, compound, convert, produce, process, prepare, test, analyze, pack,
repack, store, contain, conceal, inject, ingest, inhale, or otherwise introduce into the human
body a controlled substance. Any person who violates this subscction is guilty of a
misdemeanor,

(2) It is unlawful for any person to deliver, possess w1th intent to deliver, or manufacture
with intent to deliver drug paraphernalia, knowing, or under circumstances where one
reasonably should know, that it will be used to plant, propagate, cultivate, grow, harvest,
manufacture, compound, convert, produce, process, prepare, test, analyze, pack, repack, store,
contain, conceal, inject, ingest, inhale, or otherwise introduce into the human body a controlled
substance. Any person who violates this subsection is guilty of a misdemeanor,

(3) Any person eighteen years of age or over who violates subsection (2) of this section
by delivering drug paraphernalia to a person under eighteen years of age who is at Jeast three
years his junior is guilty of a gross misdemeanor.

(4) 1t is unlawful for any person to place in any newspaper, magazine, handbill, or other
publication any advertisement, knowing, or under circumstances where one reasonably should
knaw, that the purpose of the advertisement, in whole or in part, is to promote the sale -of
objects designed or intended for use as drug paraphernalia. Any person who violates this
subsection is gui!ty of a misdemeanor,

(5) It is lawful for any person over the age of cighteen to possess sterile hypodermic
- syringes and needles for the purpose of reducing bloodborne diseases. [2002 ¢ 213 § 1; 1981 ¢
48 §2.)

There is no dispute that the facts of this case are sufficient to mect the evidentiary

requirements for conviction; certainly no argument has been presented, other than the

BRIEF OF RESPONDENT : CITY OF AUBURN
] [.egal Depariment
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Defendant’s argument that certain evidence should have been cxcluded or that certain
motions should have been decided differently.
PLAINTIFF’S AUTHORITY TO PROSECUTE VIOLATIONS

Contrary to the Defendant’s argument, the Plaintiff has statutory authority to prosecute
the violations charged in this case. Iven where the City of Auburn had not adopted
Ordinances incorporating Sections 69.50.412 or 69,50,4014 RCW, the City of Auburn would
still have jurisdiction and responsibility lo prosecute misdemeanor and gross misdemeanor

violations of Stale Statutes, including RCW 69.50.412 and 69.50.4014 occurring within its

jurisdiction and referred from its law enforcement agency, That authority and responsibility

comes from RCW 39,34.180, which reads as follows:

39.34,180 Criminal justice responsibilities--Interlocal agreements.

(1) Each county, city, and town is responsible for the prosecution, adjudication,

sentencing, and incarceration of misdemeunor and gross misdemeanor offenses commitied by
adults in their respective jurisdictions, and referred from their respective law enforcement
agencies, whether filed under state law or city ordingnce, and must carry out these
responsibilities through the use of their own courts, staff, and facilities, or by entering into
contracts or interfocal agreements under this chapter to provide these services, Nothing in this
section is intended to alter the statutory responsibilitics of each county for the prosecution,
adjudication, sentencing, and incarceration for not more than one year of felony offenders, nor
shall this section apply to any offense initially filed by the prosecuting attorney as a felony
offense or an allempt to commit a felony offense,
' (2) The following principles must be followed in negotiating interlocal agreements or
contracts:  Cities and counties must consider (a) anticipated costs of services; and (b)
anticipated and potential revenues to fund the services, including fines and fees, criminal justice
funding, and state-authorized sales tax funding levied for criminal justice purposes.

(3) If an agreement as to the levels of compensation within an interlocal agreement or
contract for gross misdemeanor and misdemeanor services cannot be reached between a city
and county, then either party may invoke binding arbitration on the compensation isswed by
notice to the other party. In the case of establishing initial compensation, the notice shall
request arbitration within thirly days. In the case of nonrencwal of an oxisting contract or
interfocal agreement, the notice must be given one hundred twenty days prior to the expiration
of the existing contract or agreement and the existing contract or agreement remains in effect
until a new agreement is reached or until an arbitration award on the matter of fees is made,
The city and county each select one arbitrator, and the initial two arbitrators pick a third
arbitrator.

(4) For cities or towns that have not adopted, in whole or in part, criminal code or
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ordinance provisions related to misdemeanor and gross misdemeanor crimes as defined by state
law, this section shall have no application until July 1, 1998, [2001 ¢ 68 § 4; 1996 ¢ 308 § 1.]
(Emphasis added.) ‘ ‘

This statute carries a very strong mandate. Every city, including Auburn, is responsible
for the prosecution, adjudication, sentencing, and incarceration of misdemeanor and gross
misdemeanor offenses committed by adults in their respective jurisdictions, and referred
from their respective law enforcement agencies, regardless of whether filed under state law
or city ordinance. Arguably, that statute makes unnecessary or telieves citics from cven
enacting criminal codes as the jurisdiction and responsibility is conveyed without the need of
adopting any ordinance. That jurisdiction and responsibility is not incompatible with the
authority of municipal courts either. The language of RCW 39.34.180 which indicates that
cities “must” carry out these responsibilities through the use of their own courts, staff, and
Sacilities, is compatible with the language of RCW 3.50.020, which deals with the
jurisdiction of municipal courts, as the statute speaks to jurisdiction in terms of that which is
conferred by statute, RCW 3.50.020 provides as follows:

3.50.020 Jurisdiction, '

_ The municipal court shall have exclusive original jurisdiction over traffic infractions
arising under city ordinances and exclusive original criminal jurisdiction of all violations of city
ordinances duly adopted by the city in-which the municipal court is located and shall have
original jurisdiction of all other actions brought to enforce or recover license penalties or
forfeitures declared or given by such ordinances or by state statwtes. The municipal court shall
also have the jurisdiction as conferred by statute, The municipal court is empowered to forfeit

- cash bail or bail bonds and issue execution thercon; and in general to hear and dolermine all

causes, civil or criminal, including traffic infractions, arising under such ordinances and to
pronounce judgment in accordance therewith, (Emphasis added.)

RCW 39.34.180 certainly conferred that jurisdiction, in that it demands that cities
must carry out these responsibilities through the use of their own courts, staff, and

facilities, According 1o this statute, regardless of whether the City had its own criminal codc',,
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or whether it adopted a criminal code by adopting State Statutcs by reference, or whefher it
has a criminal code at all, and regardless of whether the City has its own Municipal Court o‘r
files its cases in the District Court, the City has the authority to prosccute violations of the
marijuana and paraphernalia crimes, and it, in fact, has the responsibility for prosccuting such
violations as long asl the 0ffens§s occurred within its corporate boundaries and it§ own law
enforcement agency initiated the investigation.

Ironically, the’ Del‘endént seems to argue that this authority deals only with the
responsibility to pay the County for prosecuting these offenses. In fact, such a conclusion
would ﬁwéke no sense in light of the language calling for use of the city’s own court, staff and
tacilities, Rather, the requirement tc; contract with and pay the county anything only comes
into play if a city does not prosecﬁte such offenses - régardless of whether filed under state
law or city Qrdiné,nce ~ through the use of its own courts, éta‘ff, and facilities.z_

Similarly argued b& the Defendant, Plaintifl notes that ne word of a statute should be
deemed superfluous, void or insignificant. In altemptling to give effect to the intent of the
legislature, an act must be construed as a whole, harmonizing all provisions to ensure proper
construction, Homestreet, Inc. v. State, Dept. of Revenue, supra; In re Plercy, l'()l Wn.2d
490, 681 P.2d 223 (1984); Kasper v. City of Edmonds, 69 Wn.2d 799, 804, 420 P.2d 346
(1966) (quoting Groves v. Meyers, 35 Wn2d 403, 407, 213 P.2d 483 (1950)), See aiso
Powell v. Vik?’ng Insurance Company, 44 Wn, App, 495, 722 P, 2d 1343 (1986). However,

the construction argued by the Defendant would leave the language stating thal cities must

2 RCW 39.34.180 states that cities are responsible for prosecuting the criminal violations referred by its police
whether charged under ¢ity ordinance or state law — and must use of its own court, staff and facilities or by
entering into contracts or interlocal agreements under this chapter to provide these service.
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carry oul lhese responsibilities through the use of their own courts, siaff, and facililies as
completely meaningless, void and superfluous.’
PRETEXT.STOP

"l"hg l)efc'ndant argues that the police stop of his vehicle was a pretext stop, In Sfa(é v,
Ladson, 138 Wn,2d 343, 979 P.2d 833 (1999), the court defined - described a pretextual stop
the police pulling over a citizen as a rﬁse, unsupported by a reasonable articulable suspicion |

of criminal activity, not to enforce the law, but to conduct a criminal investigation. Tn such'a

case, the reasonable articulable suspicion that a violation has occurted which justifies an

exception to the warrant requirement for an ordinary stop would not justify a stop for
criminal investi gation.‘

“IA] étop, although less intrusive than an arrest, is nevertheless a scizure and therefore
must be reasonable under the Fourth Amendment and article 1, section 7 o.f the Washington
Constitution,” State v. Kennedy, 107 Wn.2d 1, 4, 726 P.l2d 445 (1986). “If the initial stop was
unlawful, the subsequent search and fruits of that search are inadmissible.” Kennedy, 107
Wn.2d at 4 (citing Wong Sun v. United Stata‘s, 371 U.S. 471, 83 S.lCl. 407, 9 L.Ed.2d 441
(1963)). Police violate neither the Fowrth Amendment nor article 1, section 7 by condluclzl.ing a

brief “Terry ™ investigatory stop if they have “a rcasonable and articulable suspicion that the

® ‘The Defendant's argument regarding preemption [Page 2, Brief of Deéfendunt] is also misplaced, in that
preemption occurs when the Legislature states its intention either expressly or by necessary implication to
preempt the field, State v. Kirwin, 165 Wn.2d 818, 203 P,3d 1044 (2009). Here, RCW 69.50,608 provides that
(with respect to controlled substances) the state of Washington only preempts the setting of penalties for
violations of the controlled substances act. The crimes involved herein are non-felonies, punishable, consistent
with state law [including RCW 69.50.425], within city prosecution jurisdiction, With that, RCW 39.34.180
states, consistent with city non-felony responsibility, that “[nJothing tn this section is intended to alter the
statutory responsibilities of each county for the prosecution, adjudication, sentencing, and incarceration far not
more than oue year of felony offenders, nor shall this section apply to any offense initially filed by ‘the
Prosecuting attorney as a felony offense or an attempt to commit a felony offense,”
Terryv. Ohio, 392 1U.8. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968).
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individual [stopped] is involved in criminal activity.” State v. Walker, 66 Wn. App. 622, 626,

834 P.2d 41 (1992). A reasonable suspicion is the “substantial possibility that criminal
pond‘uct has oceurred or is about to occur,” Kennedy, 107 Wn.2d at 6. |

As noted by the court in State v. Marcum, 149 Wn, App. 894, 907-08, 205 P.3d 969
(2009), citing United States v. Arvizu, 534 U.S. 266, 274, 277, 122 8.Ct. 744, 151 1..Kd.2d
740 (2002), the court’s “determination that reasonablel suspicion exists ... need not rule out
the possibility of innocent conduct.” See also Kennedy, 107 Wash.2d at 6, 726 P.2d 445
(explaining that activity consistent with both criminal and noncriminal activity may justify a
brief detention). Rathér, “the detemnination of reasonable suspicion must be based on
commonsense judgment and inferences about human behavior.” Minois v. Wardlow, 528
U.S. 119, 125, 120 S.Ct. 673, 145 L.Ed.2d 570 (2000). “In allowing [investigative]
detentions, Terry accepts the risk that officers may stop innocent people.” Wardlow, 528 U.S.
at 126, 120 8.C1. 673

Howevet, as noted by the court in State v. Marcum, 149 Wn. App. at 908, the language
in Arvizu is, if anything, even more cognizant than is Kennedy of the idea that trained police
observers méy form reasonable suspicion based on circumstances that ordinary observers
would not nocessarily construe as potentially criminal, That is, an officer may “draw on [his
or her] own experience and specialized training to make -inferences from and deductions
about cumulatin information available to them that ‘might well elude an untrained person.”
Arvizu, 534 U.S, at 273 (quoting United States v. Cortez, 449 U.S, 411, 418, 101 S.Ct, 690,

66 L.Ed.2d 621 (1981)). In this regard, Washington State Constitution Article [, Section 7
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jurisprudence is parallel to Fourth Amendment jurisprudence in the Terry stop context.
Marcum, 149 Wn, App. at 908,

However, in this case, the police actually saw the Defendant smoking what they knew
from their fraining and experience to be a marijuana pipe,

The court in State v. Anderson, 51 W, App. 775, 755 P.2d 191 (1988), held that an
officer having an articulable suspicion of a violation of the law is not required to eliminate all
possibilities of innocent behavior before making a stop of a suspect. Additionally, the
determination of the validity of the stop of the Defendant is not dependent on the outcome of
the contested hearing, In Stare v. Mitchell, 80 Wn. App. 143, 147, 906 P.2d 1013 (19953), the
court addressed the standard for an i'nvestigatory stop, stating “the existence of a reasonable
suspicion does not depend on the officer’s subjective beliefs, but is determined based on an
objective standard,” citing Scott v. United States, 436 U.S, 128, 137 38,98 S.Ct, 1717, 1723,
56 L.Ed.2d 168 (1978); and State v. Barber, 118 Wn.ZAd 335, 349, 823 P.2d 1068 (1992),
The United States Supreme Court has iﬁdicatcd that an investigatory stop can only be
justiﬁedr if there is some objective manifestation that the person stopped is, or is about to be,
engaged in some illegal activity. United States v. Cortez, 449 U8, 411, 417, 101 8.Ct, 690,
695, 66 L.Ed.2d 621 (1981). Here, the objective manifestation was the fact that the police
saw the Defendant smoking what t}iey knew to be a marijuana pipe.

In this case, the police saw the Defendant smoking what they recognized to be, and
what was in fact, a ‘mariju.ana pipe. Pursuant to RCW 10,31.100, a police officer may arrest a
person without a warrant for committing a misdemeanor or gross misdemeanor when the

offense is committed in tho presence of the officer. That is the case here.
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Moreover, in determining whether probable >cause fo arrest exists, the court must
consider “the totality of the facts and circumstances within the officer’s knowledge at the
time of the stop, The standard of reasonableness to be applied takes into consideration the
special experience and expertise of the arresting officer.” Stare v. Fore, 56 Wn, App. 339,
343, 783 'P.2d 626 (1989), quoting State v. Flicks, 91 Wn.2d 391, 398, 588 P.2d 1328 (1979),
review denied, 114 Wn,2d 1011, 790 P.2d 168 (1990), Similarly, in State v. White, 40 Wn. |
App. 490, 699 P. 2d 239 (1985), the éourt indicated that in determining whether there is
authority for a stop or an arrest, the justification for the stop or arrest will be made in light of
all of the reasonable, trustworthy information known to the officer or other individual
investigating the offense,

- The Defendant cites State v. O’Cain, 108 Wn. App. 542, 31 P.3d 733 (2001) for the
propﬁsition that “a hunch does not rise to the level of a reasonable, articulable suspicion
necessary for a warrantless investigatory stop.” O’Cain, 108 Wn. App. at 549, But here,
different than in O'Cain,” the police officers did see a driver - the Defendant - smoking
what, in their training and experience, they knew to be a marijuana pipe. What they saw was
¢clearly more than an O 'Cain type hunch.

There was no pretext stop. There was, instead, a legitimate, reasonable and articulable

suspicion that the Defendant was involved in criminal activity.

> In O'Cain, the police saw no hand motions suggesting an exchange of product or money, although the police
had a hunch that a narcotics transaction had taken place, based on the neighborhood, /d. 549,
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MIRANDA RIGHTS®

Cbntrary to the argument that the Defe-ndaﬁt makes, Mz'rqnda warnings are not required
for a questioning during a Terry stop unless the stop expands into custodial questioning. In
Berkemer v. McCarty, 468 U.S. 420, 104 S.Ct. 3138, 82 L.Ed.2d 317 (1984), the court held
that a traffic stop does not trigger the need for Miranda warnings. In Berkemer, the United
State Supreme Court held that a brief Fourth Amendment seizure of a suspect, cither in the
context of u routine, on-the-street Terry stop or a comparabie traffic stop, does not rise to the
level of “custody” for the purposes of Miranda. Berkemer v. MeCarty, 468 U.S, at 439-40,
Because a routine traffic stop curtails the freedom of a motorist such that a reasonable person
would not feel free to leave the scene, a routine traffic stop, like a Zerry stop, is a scizure"for
the purposes of the Fourth Amendment. Berkémer at 436-37. However, the Court recognized
that because both traffic stops and routine Terry stops are brief, and they occur in public,
they are substantially less “police dominated” than the police interrogations contemplated by
Miranda. Id. at 439. Thus, a detaining officer may ask a moderale number of questions
during a Terry stop to determine the identity of the suspect and to confirm or dispel the
officer's suspicions without rendering the suspect “in custody™ for the purposes of Mirandu.
Id. at 439-40. Thus the Berkemer Court determined that Miranda warnings are not required
to question an individual during a Terry stop Id. at 441-42,

Washington courts have adopted the ruling in Belrke.mer. See State v. Short, 113 Wn.2d
35,40, 775 P.2d 458 (1988). Washington courts have also agreed that a routine Terry stop is.

not custodial lor the purposes of Miranda. See State v. Hilliard, 89 Wn.2d 430, 432, 435-36,

§ Miranda v, Arizona, 384 U,8. 436, 16 L, Ed 2d 694, §7 8.Ct 1602, 10 A,L R, 3rd 974 (1966).
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573 P.2d 22 (1977) (holding that suspect was not subject to custodial interrogation despite
the fact that he would not have been allowed to leave until he answered questions). See also
State v, Her:’lag@, 152 Wn.'2d 210,218, 95 P.3d 345 (2004),

Iﬁ the Heritage case, after determining that park security officers were state actors for
purposes of Miranda warnings, the Court, nevertheless, ruled that the state actors’ questions
§f a group of subjects seen sharing a suspected marijuana pipe did not require .Mirandc:

warnings. The state actors asked one member of the group if the pipe was his, which he

‘responded it was not, The state actors then asked the entire group who the pipe belonged to.

Ms, Heritage responded that it was her pipe. /d. at 212-13. As stated in Berkemer, supra,
during a Terry stop, an officer may ask a moderate number of questions to determine (he
identity of the suspect and to confirm or dispel the officer's suspicions without rendering the

suspect “in custody” for the purposes of Miranda. Berkemer 468 U.S. at 439-40, The Court

‘ruled that at the time the state actors asked to whom the marijuana pipe belonged, they were

in- the midst of asking a moderate number df questions related to their suspicion that
mémber(s) of the group were smoking marijuana. A reasonable person in Ms, Heritage's
position would hot have believed his or her freedom was curtailed to a degree analogdus to
arrest. The encounter was analogous to a Terry stop, not custodial interr()gati<)11, .at the time
Ms, Heritage admitted to ownership of the pipe. Heritage, 152 Wn.2d at 219,

Similar to the state actors in Heritage, Auburn Police Officer Byers asked two precise
questions to confirm or dispel his belief that the Defendant was in possession of drug
paraphernalia. The first question asked what the Defendant had been lighting, The second

question related to the location of the pipe. It cannot be disputed that two questions are a
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“moderate number” of questions. Nor can it be disputed that both of these questions were
directly related to Officer Byers® suspicions of the Del:'endant”s criminal activity, Officer
Byers’ questions of the Defendant were in the context of a Terry stop and therefore not
“custodial” for purposes of requiring Miranda Warniﬁgs. Additionally, Officer Byers’
questions were solcly directed towards confirming or dispelling his suspicion that the
Defendant was engaged in a specific criminal activity; i.e., possession of drug paraphernalia,
The Defendant has cited only one case, State v. Moreno, 21 Wn, App 430, 585 P.2d

481 (1978), in support of his argument that the questioning of the Defendant required

Miranda warnings, That case is {actually distinguishable and should have no precedential

value in deciding the case before this Court. The facts of the Moreno casc unfolded in the
Spokane airport on June 3, 1977, when police officers, upon an anonymous tip that Carlos
Moreno was traveling with three ounces of cocaine, stopped Mr._Moreno at-the departurc
deck of the airport and escorted him with light touch or forcibly (depending on whose
version of events you believe) to the airport security office. At the airport security office, two

officers took Mr, Moreno into a five foot by ten {foot room. Mr, Moreno was sat down with

one officer standing in front of him and another standing in front of the door. The officers

then asked Mr. Moreno if he had something he should not and asked if he had *“‘snorting
stuff.” In rcsp611se Mr. Moreno produced three baggies of cocaine, at which point he was
arrested and then read his Miranda warnings. Id, at 431-32, The Court ruled that “the
interrogation occurred in a custodial setting and the specific questioning went beyond the

scope of questioning authorized for an investigative stop,” Id. at 435.
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The facts of the case before this court are radically different. The Delendant was
stopped in a motor‘vehicle, which he remained in during all questioning, there was no
physical contact between the Defendant and the Officer, nor was the Dc,fcndant removed to a
“custodial setting” for questioning, Clearly, the questioning of the Defendant by Officer
Byers was not custodial. As such, there was no requirement to provide Miranda warnings to
{he Deflendant prior to the asking of those two questions.

C;RLJ 6.13(b)(2)

Finally, the Defendant argues that the Municipal 'Court erred in ﬁot dismigsing the case
per Rule 6.13(b)(2) of the Criminal Rules of Courts éf Limited Jurisdiction (CrRLJ) - or
alternatively more accurately, granting the trial continuance. CrRLJ 6.13(b)(2) states in
pertinent part as follows:

CrRLJ 6.13(b)(2) - Bxclusion of Test Reports. The court shall exclude test reports otherwise
admissible under section (b) if: :

(i) a copy of the certified report or certificate has not been delivered or mailed to the
defendant or the defendant’s lawyer at lcast 14 days prior to the trial date or, upon a showing of
cause, such lesser time as the court deems proper, ot ‘

_(ii) in the case of an unrepresented defendant, a copy of this rule in addition to a copy of
the certified report or certificate has not been delivered or mailed to the defendunt at least 14
days prior to the trial date or, upon a showing of cause, such lesser time as the court deems
proper, or :

(iii) at least 7 days prior to the trial date, or, upon a showing of cause, such lesser time as
the court deems proper, the defendant has delivered or mailed a writicn demand upon the
prosecuting authority to produce the expert witness at the trial,

However, as noted above, there was no denial of reports by the City Prosecutors, Rather, the

City had not yet received its requested test results. Moreover, once received, they were
promptly provided to defense counsel. But more importantly, the trial court’s rulings on
continuances fall within the broad discretion of the trial court, A trial court’s grant or denial

of a motion for continuance by either party will not be disturbed absent a showing of
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manifest abuse of discretion. State v. Downing, 151 Wn.2d 265, 272-73, 87 P.3d 1169
(2004).

An abuse of discretion exists when a trial court’s exercise of its discretion is manifestly
unreasonable or based upon untenable grounds or untenable reasons. State v. Neal, 144
Wn.2d 600, 609, 30 P.3d 1255 (2001); State v. Stenson, 132 Wn.2d 668, 701, 940 P.2d 1239
(1997). See also State v, Zunker, 112 Wn, App. 130, 140, 48 P.3d 344 (2002); State ex rel.
Carroll v. Junker, 79 Wn.2d 12, 26, 482 P.2d 775 (1971). Stated differently, a trial court
abuses its discretion when it adopts a view no reasonable person would take. Stafe v.
Castellanos, 132 Wn.2d 94, 97, 935 P.2d 1353 (1997). It cannot reasonably be said,
particularly in light of the undisputed cvidence that the Plaintiff had requested but had not yet
received its WSP test rosults that granting a continuance was an abuse of discretion —
something that no reasonable person would do, especially since al that point in time, speedy
trial time had not yet run,

CONCLUSION

Fof ali of the reasons set forth herein above, the Plaintif[ respectfully requests that the

Defendant’s appeal be denied.

Respectfully submitted this 9™ day of November, 200

Daniel B. Hfid, WSBA #8217
Atltorney for Clly of Auburn, Plaintiff

4 Similarly, in that CrRLJ 6.13(b)(2) speaks fo aHowing or excluding evidence, it should be noted that the trial
judge’s decision to admit or exclude testimony is within his/her reasonable discretion. State v. Redmond, 150
Wn,2d 489, 78 P.3d 1001 (2003). However, the actual issue was the grantmg of the Plaintitf’s continuance
request when it had not yet received the WSP test resulis.
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Appendix H
Motion to Dismiss by Defendant, Gauntt, in City of Auburn v. Dustin B, Gauntt,
Auburn Municipal Court Cause Numbers C99329/183470, dated April 30, 2009.
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AUBURN MUNICIPAL COURT, KING COUNTY, WASHINGTON

CITY OF AUBURN, )
)
~Plaintiff, )
) NO. 99329 /183470

Vs, )

) MOTION TO DISMISS
DUSTIN B. GAUNTT, )
‘ )
Defendant. )
)

COMES NOW the defendant, Dustin Gauntt, by and through his attorney, David R.
Kirshenbaum and moves this Court to dismiss these matters. These motions are based on
the files and records herein and the memorandum attached hereto.

ISSULS PRESENTED

1. Whether the city may enforce state law without having adopted the state law by:
reference or having adopted a compatible ordinance.,
FACTS

Mr. Gauntt is currently charged by comblaint' with violating RCW 69.50.412(1),

possession of drug paraphernalia and RCW 69.50.4014, possession of marijuana, Neither

of theses state statutes have been adopted by reference in the Auburn Municipal Code. See

RCW 35A.12.140, RCW 35.21.180.

' : Kirshenbaum & Goss, Inc., P.S.
MOTION TO DISMISS - 1 : 1314 Central Avenue South ¢ Suite 101

Kent, Washington 98032-7430
(253) 852-7979 + Fax (253) 852-6337
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LEGAL AUTHORITY AND ARGUMENT
Any county, city, town or township may make and enforce within its limits all such

local police, sanitary and other regulations as are not in conflict with general laws, Wash.
Const. Art, XI, § 11,

A first-class city is a city with a population of ten thousand or more at the time of
its organization or reorganization that has a charter adopted under Article XI, section 10, of
the state Constitution. RCW 35.01.010. The City of Auburn is a first class city, Cities of
the first class shall be organized and governed according to the law providing for the
government of Citiés having a population of ten thousand or more inhabitants that have
adopted a charter in accordance with Article X1, section 10 of the state Constitution. RCW

35.22.010.

Among the many powers granted to first class cities, the one applicable to the case

at bar is as follows:

To provide for the punishment of all disorderly conduct, and of all
practices dangerous to public health or safety, and to make all regulations
necessary for the preservation of public morality, health, peace, and good
order within its limits, and to provide for the arrest, trial, and punishment
of all persons charged with violating any of the ordinances’ of said city.
The punishment shall not exceed a fine of five thousand dollars or
imprisonment in the city jail for one year, or both such fine and
imprisonment. The punishment for any criminal ordinance shall be the
same as the punishment provided in state law for the same crime, Such
cities alternatively may provide that violations of ordinances constitute a
civil violation subject to monetary penalties, but no act which is a state
crime may be made a civil violation. RCW 35.22.280(35).

! Emphasis added
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) Any city or town with a population of four hundred thousand or less may, by

2| ordinance, provide for an inferior court to be known and designated as a municipal court,
3| which shall be entitled "The Municipal Courtof......... (insert name of city or town)",
A .
5 hereinafter designated and referred to as "municipal court", which court shall have
6| jurisdiction and shall exercise all powers by this chapter‘ declared to be vested in the
7| municipal court, together with such other powers and jurisdiction as are generally conferred
8 upon such court in this state either by common law or by express statute. RCW 3.50.010.
9
10 RCW 3.50.,020 provides as follows:
11 The municipal court shall have exclusive original jurisdiction
over traffic infractions arising under city ordinances and exclusive
12 original criminal jurisdiction of all violations of city ordinances duly
13 adopted by the city and shall have original jurisdiction of all other actions
brought to enforce or recover license penalties or forfeitures declared or
14 given by such ordinances or by state statutes. A hosting jurisdiction shall
15 have exclusive original criminal and other jurisdiction as described in this
. section for all matters filed by a contracting city. The municipal court
16 shall also have the jurisdiction as conferred by statute, The municipal
17 court is empowered to forfeit cash bail or bail bonds and issue execution

thereon; and in general to hear and determine all causes, civil or criminal,
18 including traffic infractions, -arising under such ordinances and to
pronounce judgment in accordance therewith. A municipal court

19 participating in the program established by the administrative office of

20 the courts pursuant to RCW 2.56.160 shall have jurisdiction to take
recognizance, approve bail, and arraign defendants held within its

21 jurisdiction on warrants issued by any court of limited jurisdiction

2 participating in the program.

23 |

o4 All criminal prosecutions for the violation of a city ordinance shall be conducted in

25| the name of the city and may be upbn the complaint of any person. RCW 3.50.430,
26
27
28

There is no statute that confers upon a first class city the authority to prosecute for

violations other than violations of city ordinances. The only city that has such authority is

the City of Seattle. See RCW 35.20,250 and City of Seattle v. Briggs, 109 Wn. App. 484,

Kirshenbaum & Goss, Inc., P.S,
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I anticipate that the city is going to rely on RCW 39.34,180 as the authority for
them to prosecute crimes that are not contained within their city code. See ACC 9.02.020.%
This reliance is clearly misplaced. See City_of Medina v. Primm, 160 Wn.2d 268. In
Primm the authority to charge of state violation of Driving Under the Influence was
challenged, the court in finding that the prosecution was appropriate noted the City of
Medina had adopted the RCW by reference, Id at 281.

Furthermore, there is nothing under Chapter 39.34 that states that cities do not need
to adopt ordinances that they desire to enforce. RCW 39,34.010 provides that it is the
purpose of this chapter to permit local governmental units to make the most efficient use of
their powers by enabling them to cooperate with other localities on a basis of mutual
advantage and thereby to provide services and facilities in a manner and pursuant to forms
of governmental organization that will accord best with geographic, economic, population
and other factors influencing the needs and development of local communities. RCW

39.34.180(1) states as follows:

Each county, city, and town is responsible for the prosecution,
adjudication, sentencing, and incarceration of misdemeanor and gross
misdemeanor offenses committed by adults in their respective
jurisdictions, and referred from their respective law enforcement
agencies, whether filed under state law or city ordinance, and must carry
out these responsibilities through the use of their own courts, staff, and
facilities, or by entering into contracts or interlocal agreements under this
chapter to provide these services. Nothing in this section is intended to
alter the statutory responsibilities of each county for the prosecution,
adjudication, sentencing, and incarceration for not more than one year of

29,02,020 City eriminal jurisdiction,
Any person who commits within the corporate limits of the city any crime that is a violation hereof, in whole

or in part, or a violation the prosecution of which is the responsibility of the city pursuant to RCW 39,34,180,
is liable to arrest and punishment,

Kirshenbaum & Goss, Inc.,, P.S.
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felony offenders, nor shall this section apply to any offense initially filed

by the prosecuting attorney as a felony offense or an attempt to commit a

felony offense.

“Responsibl‘c” as used in chapter 39 means financially responsible. Primm at 274,
Historically cities would not pass municipal codes placing the financial burdens of
prosecution solely in the hands of the various counties within the state. Id at 275. The
legislature reacted by enacting'RCW Chapter 39 as well as various other statutes which
made it clear to the municipalities that they were responsible for prosecuting cases within
their respective borders. See RCW 35.22.425 (repeal of city code requires municipality to
compensate for costs of prosecut_ion with the appropriate county pursuant to .Chapte; 39).
If one looks at RCW 39.34.180(5), it becomes abundantly clear that the legislature, in
enacting Cﬁapter 39, intended for cities to actually adopt ordinances for crimes they
intended to prosecute. This pfovision provides that for cities or towns ‘that have not
adopted, in whole or in‘part, criminal code or ordinance provisions related to misdemeanor
and gross misdemeanor crimes as deﬂned'by state law, this section shall have no
application until July 1, 1998. The choice of cities with no code in 1996, when the
legislation was first adopted, was to either work out a financial arrangement with your

county or adopt a municipal code.

Every word of a statute is to be given meaning. Greenwood v. Dep't of Motor

Vehicles, 13 Wn. App. 624, 628, If the City is correct in their belief that they may charge
any crime in violation of a RCW without specifically adopting the RCW by reference then
they would be rendering meaningless so many legislative enactments it would be difﬁouit
to name them all here, See for instance RCW 35.21,180 (adoption by reference), RCW

35.20.250 (cities over 400,000 have concurrent jurisdiction) and State v. Hieu Nhu Truong,

Kirshenbaum & Goss, Inc., P.S,
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117 Wn.2d 63 (holding that since county ordinance was in conflict with state law the

ordinance was in violation of Wash. Const. Art. XI, § 11).

CONCLUSION

The City of Auburn does not have the authority to prosecute a crime that they have
not specifically adopted. Mr. Gauntt is not charged with crimes codified in the Auburn
City Code and therefore these charges must be dismissed. Jenkins v, Bellingham Mun,
Court, 95 Wn.2d 574.

Respectfully submitted this 30" day of April, 2009.

(¢
DAVID R, KIRSHENBAUM WSBA 12706
Attorney for Defendant

Kirshenbaum & Goss, Inc., P.S.
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Appendix I
Response to Defendant’s Motion to Dismiss by Plaintiff, City of Auburn, in City of Auburn v.
Dustin B. Gauntt, Auburn Municipal Court Cause Numbers C99329/183470, dated May 7, 2009,
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IN THE MUNICIPAL COURT FOR THE CITY OF AUBURN
COUNTY OF KING, STATE OF WASHINGTON

MAY -8 2009
)
CITY OF AUBURN, ) LAW OFFICE
' ) NO, COgSPanagys GOSS, INC. P.S.
Plaintiff, ) ,
) PLAINTIFF’S RESPONSE TO
V. ) DEFENDANT’S MOTION TO DISMISS
)
DUSTIN GAUNTT, )
)
Defendant. )
)

COMES NOW the Plaintiff, through its Attorneys, and responds to Defendant’s
Motion to Dismiss. The Plaintiff respectfully requests that this motion be denied as .the City
Prosecutor is authorized to charge and prosecute offenses under state statutes even when those
stétutes haw)e not been incorporated into City ordinances.

I, RESPONSE
Defendant attempts to argﬁe the City of Auburn has no authority to prosecute the
charges in this matter as the Defendant was charged pursuant to the state statutes,- which -
statutes have not been specifically adopted by reference in the City ordinances. In this case,
the Defendant was charged with Unla§vful Possc'ssioﬁ of Marijuana and Unlawful Possession
of Paraphernalia, in violation of RCW 69.50.412(1) and RCW 69.50.4014, respeétively.

However, the Legislature has specifically granted cities the authority to prosecute

PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION TO - CITY OF AUBURN
DISMISS Legal Department

26 West Main Street
Page 1of 7 Auburn Washington 98001-4998
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PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION TO CITY OF AUBURN
DISMISS Legal Department
25 West Main Street
Page 2 of 7 Auburn Washington 98001-4998

misdemeanor and gross misdemeanor crimes whether those crimes are charged under state
statutes or cify ordinances.
A, Auburn is an optional code city.
First, the Defendant is incorrect in his assertion that Auburn is a first class city. Rather
the City of Auburn is an optional code city, Section 1.08.010 of the Auburn City Code states

as follows;

1.08.010 Noncharter code city classification adopted.

~ There is adopted, for the city, the classification of noncharter code city
retaining the council-mayor plan of government under which the city is presently
operating, as provided in RCW 35A.02,030 of the Optional Municipal Code for

the state, (1957 code § 1.55.010.)

Nonetheless, like first class cities, optional code cities enjoy the broadest authority
possible for cities. Title 35A RCW [the optional code city statute] confers the greatest powers
of self-government consistent with the constitution of this state and shall be construed liberally
in favor of such cities, Specific mention of a particular municipal power or authority contained
in Title 35A RCW or in the general law shall be construed as in addition and supplementary to,
or explanatory of, the powers conferred in general terms by the optional code city statute,
With that, RCW 35A.01.010 confers on the code cities “the broadest powers of local self-
government consistent with the constitution of this state.” In terms of criminal prosecution,
RCW 34A.21.161 states that “[a]ll code cities shall observe and enforce, in addition to its local

regulations, the provisions of state laws relating to the conduct, location and limitation on

activities as regulated by state law .. ..”

(253) 931-3030 FAX (253) 931-4007
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B, Auburn Municipal Court is empowered to hear criminal cases charged under
state law,

Preliminarily, the Defendant attempts to argue that municipal courts only have
jurisdiction over the prosecution of charges made pursuant to city ordinances, However, as
quoted by the Defendant, under RCW 3.50.020, municipal courts have:

. exclusive original jurisdiction over traffic infractions arising under city
- ordinances and exclusive original criminal jurisdiction of all violations of city -
ordinances duly adopted by the city and shall have original jurisdiction of all
other actions brought to enforce or recover license penalties or forfeitures
declared or given by such ordinances or by state statutes. A hosting jurisdiction
+ shall have exclusive original criminal and other jurisdiction as described in this
section for all matters filed by a contracting city. The municipal court shall also
have the jurisdiction as conferred by statute,

RCW 3.50.020 (emphasis added).  RCW 39.34.180 is a statute that confers additional
authority upon the municipal court,
C. RCW 39.34,180 empowers cities to charge under state laws.

RCW 39.34.180 clearly identifies the prosecution responsibilities imposed on cities and
towns. That language provides that cities and towns are responsible for the prosecution of
misdemeanor and gross misdemeanor offenses whether filed under state law or city ordinance,
and further speciﬁes that they must use their own court facilities. RCW 39.34.180 reads in
part as follows:

39.34.180 Criminal justice responsibilities--Interlocal agreerhents.

(1) Each county, city, and town is responsible for the prosecution,

" adjudication, sentencing, and incarceration of misdemeanor and _gross
misdemeanor offenses committed by adults in their respective jurisdictions, and
referred from their respective law enforcement agencies, whether filed under state
law or city ordinance, and must carry out these responsibilities through the use of
their own courts, staff, and facilities, or by entering into contracts or interlocal
agreements under this chapter to provide these services. Nothing in this section is

intended to alter the statutory responsibilities of each county for the prosecution,
adjudication, sentencing, and incarceration for not more than one year of felony

PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION TO CITY OF AUBURN
DISMISS _ ' Legal Department
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offenders, nor shall this section apply to any offense initially filed by the

prosecuting attorney as a felony offense or an attempt to commit a felony offense.

.+ « (Emphasis added.)

This statute carries a very clear message, namely that every city is responsible for the
prosecution, adjudication, sentencing, and incarceration of misdemeanor and gross
misdemeanor offenses committed by adults in their respective jurisdictions, and referrgd from
their respective law enforcement agencies, fegard]ess of whether filed under state law or city
ordinance. The statute also says that the city or town shall use its own court facilities (the city
or town “must” carry out these responsibilities through the use of their own courts, staff, and
facilities) and this supports the contention that the city or town must prosecute the criminal
violations whether filed under state law or city ordinance.

The Defendant is correct in that RCW 39.34,180 was originally enacted to require that
cities take financial responsibility for prosecuting crimes that occurred in their jurisdictions.
RCW 39.34,180 was originally passed in response to several cities repealing their criminal
ordinances in part or in their entirety so that they would no longer be financially responsible
for prosecuting certain criminal actions. City of Medina v. Primm, 160 Wash.Zd 268, 278,
157 P.3d 379 (2007). The Legislature responded to this by enacting RCW 39.34.180(1),
which “expressly allocate[ed] to the cities the financial responsibility for the p‘rosecution of
all criminal misdemeanor and gross misdemeanor offenses occurring within the city limits.”
Id. at 278-79.

Again, this includes all offenses, whether ﬁled undpr state law or city ordinance,
Moreover, as further indication of the legislative infent that this statute is an authorization to

. prosecute such offenses, the statute also specifies that the city “must carry out these

responsibilities through the use of their own courts, staff, and facilities ....” RCW 39.34.180.

PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION TO CITY OF AUBURN
DISMISS Legal Department
25 West Main Street
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For that matter, this mandate (cities must carry out these responsibilities) specifies that the
City must use its oWn court., Accordingly, that clearly answers the Defendant’s argument
about municipal court jurisdiction — as per RCW 3.50.020, “[t]he municipal court shall also
have the jurisdicﬁon as conferred by statute.” Municipal courts have the jurisdiction to hear

charges filed pursuant to RCW 39.34.180, even if filed under state law.

D. Statutory construction supports the City’s contention that it can charge crimes
pursuant to state law.

' There can be no doubt that the statute, RCW 39.34,180, intended that the municipal
court be empowered to adjudicate criminal misdemeanor and gross misdemeanor charges,
whether filed under state law or city ordinance. That is the only reasonable construction of
the statute. In State v. Smith, 80 Wn. App. 535, 910 P.2d 508 (1996), the court held that the
primary objective of statutory construction is to carry out the intent of the legislative body by
examining the language of the legislative enactment. Stone v. Chelan County Sheriff’s Dept.,
110 Wn.2d 806, 809, 756.P.2d 736 (1988). In construing statutes, the courts are to catry out

.the Legislature’s intention, as determined primarily from the statutory language. State v.
Wilbur, 110 Wn.2d 16, 18, 749 P.2d 1295 (1988). Also, when interpfeting statutes, the courts
first look to the plain meaning of words used in the statutes. State v. Fjermestad, 114 Wn.2d
828, 835, 791 P.2d 897 (1990); Lakewood v. Pierce County, 106 Wn. App. 63,70,23 P.3d 1
(2001). See also State v. Bright, 77 Wn. App. 304, 310, 890 P.2d 487 (1995).

Strained, unlikely, unrealistic or absurd consequences are to be avoided. Fjérmestad,
114 Wn.2d at 835; .State v. Neher, 112 Wn.2d 347, 351, 771 P.2d 330 (1989); State v.
Stannard, 109 Wn.2d 29, 36, 742 P.2d 1244 (1977); State v. Vela, 100 Wn.2d 636, 641, 673

P.2d 185 (1983) and State v. Hughes, 80 Wn. App. 196, 199, 907 P.2d 336 (1995). See also

PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION TO CITY OF AUBURN
DISMISS _ Legal Department
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City of Seattle v. Wandler, 60 Wn. App. 309, 314, 803 P.2d 833 (1991). It would be an
absurd construction of RCW 39,34.180 and 3.50.020 to construe them to mean anything other
than that cities are responsible to prosecute offenses even if charged under state law, and shall
use their own (municipal) courts. Additionally, statutes shall not bé construed “so as to
render any provision meaningless or superfluous,” Chelan, 110 Wn.2d at 810, If cities could
not charge under state law, the language of RCW 39.34.180 (cities are responsible for
prosecution of misdemeanors/gross-misdemeanors referred from their law enforcement
agencies, whether filed under state law or city ordinance) would be meaningless and
superfluous. So, too, if municipal courts did not have the authority to hear charges filed under
state law, the language of RCW 39.34.180 (cities must carry .out these prosecution
responsibilities through the use of their own courts) would be meaningless or superfluous. As
noted above, that would not be proper statutory construction.

Moreover, if cities were only required to prosecute those actions that took place under
city ordinances, cities would still be able to place a financial burden on the county by refusing
to incorporate certain state laws. This theory goes against the reason for-enacting RCW
39.34.180 in the first place, i.e., to make cities financially resbonsible for prosecuting all

| misdemeanors and gross misdemeanors, “whether filed under state law or city ordinance” that

occur in their jurisdictions., That further illustrates the impropriety of fhe Defendant’s

argument, in that in construing statutes, the courts are to-carry out the Legislature’s in£ention.'
II. CONCLUSION

RCW 39.34,180(1) Speciﬁcally confers upon cities the right to prosecute all
misdemeanor and gross misdemeanor crimes charged under either state statute or city

ordinance. Thus, the City of Auburn does have the authority to charge the Defendant in this

PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION TO CITY OF AUBURN
DISMISS Legal Department
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matter with violation of RCW 69.50.412(1) and RCW 69.50.4014. As such, the City

respectfully requests that the Court deny Defendant’s Motion to Dismiss and allow the City to

proceed with the prosecution of this action,

RESPECTFULLY SUBMITTED this 7" day of May, 2009,

|
Allison Stanhope, WSBA # 30486
Associate City Attorney

~ (253)852-7979 - phone

I, Gloria Cody-Bgan, certify under the penalty of'perﬁury of the laws of the State of Washington that I
served a-copy of this document to the following persons and in the following manner:

David R, Kirshenbaum O] Hand Delivery/Personal Service
1314 Central-Ave 8, Ste 101 1 First Class Mail

Kent WA 98032 A Faosimile

(253) 852-6337 - fax. g Liegal Messenger :

PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION‘TO
DISMISS

| Page 7 of 7

CITY OF AUBURN
Legal Department
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Auburn Washington 98001-4998
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Appendix J
Response to City’s Memorandum by Defendant, Gauntt, in City of Auburn v. Dustin B. Gauntt,
Auburn Municipal Court Cause Numbers C99329/183470, dated May 14, 2009,



FROM :Kirghenbaum & Goss, Inc. ,PS FAX NO. 2538526337 , May. 14 2089 12:41PM P2

1
2
3
4
3
6 o
7 AUBURN MUNICIPAL COURT, KING COUNTY, WASHINGTON
8| cITY OF AUBURN, )
9 )
Plaintiff, )
10 ) NO. €99329 / 183470
1 vs. )
' ) RESPONSE TO CITY’S MEMORANDUM
12} DUSTIN B, GAUNTT, )
13 | \ )
Defendant. )
14 )
15
16 COMES NOW the defendant, Dustin Gauntt, by and through his attorney, David R,
7] Kirshenbaum, and responds to the City’s response as follows:
18 ,
9 LEGAL AUTHORITY AND ARGUMENT
20 ' , \
) Does RCW 39.34.180 give the City of Auburn unbridled authority to prosecute
7| every criminal misdemcanor statute codified in the Revised Code of Washington without
231 concern as lo whether the City Council has adopled the same or similar ordinance
24 cﬁminélizing said conduct within the boundaries of the City of Auburn? The answer to
25
2% this question is clearly no.
97 Every statute and every word within u statute is there for a purpose and is to be
28

given meaning, City of Spokane Valley v. Spokane County, 145 Wn, App. 825, 832

4 , . Kirshenbaum & Goss, Inc., P.8,
RESP TO CITY'8 MEMORANDUM - 1 1314 Central Avenue South ¢ Suite 101

Kent, Washinglon 98032-7430
(233) 852-7979 * Fax (253) 852-6337
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(Wash, Ct. App, 2008). No portion of-a statute is to be rendered superfluous. Id. If this
Court adopts the City’s position in regéwd to RCW 39,34.180, it will in elfect not only
render many RCW provisions superfluous, but 1l will also render some of the City’s own
ordinances superfinous.

RCW 39.34,180 stands for the proposition that if the City does not engot criminal
codc» and forces the county to slep in and prosecute, then the City is “responsible” to
reimburse the county. RCW Title 39 is entitled Public Contracts and Indebtedness. Title
39 Chapter 34 is entitled lntcrlolcal Cooperation Act. According to RCW 39.34.010, the
purpose of the act is to allow interlocal agreements,

The City misinterprets section (1) of RCW 39,34,180 as it relates to cuses filed
uider state law, |

Fach county, city, and town is responsible for the prosecution,
adjudication, sentencing, and incarccration of misdemeanor and gross
misdemeanor offenses committed by adults in their respective
jurisdictions, and reforred from their vespective law onforcement
agencies, whether filed under state law or city ordinance, and must carry
oul these responsibilities through the use of their own courts, staff, and
facilities, or by entering into contracts or interlocal agreements under this
chapter to provide these services, Nothing in this section ig intended to
alter the statutory responsibilities of each county for the prosecution,
adjudication, sentencing, and incarceration for nol more than one year of
felony offenders, nor shall this section apply to any offense initially filed
by the prosecuting aitorney as a folony offense or an aitempt to commit a
felony offense.

The key phrase in the section is “referred by their respective law enforcoment
agoncies” not “whether filed under state law”, This interpretation gives meaning to the

whole statute and renders no terms or provisions superfluous, Clearly the purpose of this

statute is to assure that cities are held financially responsible for the prosecution of criminal

\ ' A4 R - Kirshenbaum & Goss, Inc,, P.8,
RESP TO CITY'S MEMORANDUM -2 1314 Central Avenue South * Suite 101

Kent, Washington 98032-7430
(253) 852-7979 + Fax (253) 852-6337




FROM :‘Kirshenbaum & Goss, Inc, ,PS FAX NO. 2538326337 May. 14 2889 12:42PM P4

misdemeanors referred by their police forces, regardless of whether those charges are filed
in municipal or state courl. This provision is not intended to confer jurisclictién but to
delineate monetary responsibility, R‘C.W 3934 ct. seq. is, after all, the Interlocal
Cooperation Act,

Furthermore, one cannot read RCW 39.34,180(1) in a vacuum gnd ignore the
remaining four sections of this statute. Btate v. Ray, 23 Wn, App. 238, 240 (Wagh, Ci,

App. 1979). Section 2 of the statute sets out principles of negotiation as it relates to

R = e R LR R L

interlocal agreements. Scetion 3 discusses what happens if an agreement cannot be reached

—_ e
— >

as compensation, Section 4 discusses the implications of terminating an interlocal

]

agreement, Section 5 requires that a city without a ¢timinal code must create one. If the

—
L3

City’s position 1s deemed to be correct then section 5 would be unnccessary, The City, in

S

its brief, arpues that statutes are not to be rendered superfluous yet that is cxactly what the

oy
L

outcome would be by ignoting RCW 39.34.180(5). If the City could simply allege a

—
~3

violation of state law in a comp]aint,_wi'lhout adopting an ordinance, then section 5 would

—
oo

be unneoessary. The defense position gives meaning to every word in the statute, A city

—
~

meets the requirements of RCW 39,34,180 simply by cntering into an interlocal agreement

| S I
—_

with the county in which the city is located or with one or more cities,  Soe RCW

[
[

3,50.815",

™o
¥

RCW 3.50.815 clearly cvinees that it was not intent of the logislature to relieve the

N
G B

requirements of cities to adopt criminal laws that it wished to prosecute. See RCW

[N B V]
~ O

D
o

' RCW 3.50.815 A oity may meet the requirements of RCW 39.34.180 by ontering into an
interlocal agreement with the county in which the city is located or with one or more cities,
- . Kivshenbaum & Goss, lne,, ¥.5.
RESP TO CITY’$ MEMORANDUM -3 1314 Central Avenue South ¢ Buite 101
Kent, Washington 98032-7430
(253) §52-7979 » Fax (253) 832-6337
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3.50.430 (All criminal prosecutions for the violation of a ¢ty ordinance shall be .conduoted

1
21 in the name of the ¢ty and may be upon the complaint of any person),
3 The jurisdiction of the Aubwn Municipal Court stems from RCW 3,50, ACC
4 ,
s 2.14.020.% This makes the Municipal Court a court of limited jurisdiction, A court of
6| limited jurisdiction i any court organized under RCW Titles 3, 35, or 35A° RCW
7| 35A.11.020 sets out the powers vested in legislative bodies of noncharter and charter code
Bl cities. In its relevant part to this diseussion, it provides as follows:
9
10 Such body may adopt and enforce ordinances of all kinds relating to
and regulating its local or municipa! affatrs and appropriate to the good
11 governmont of the city, and may impose penalties of fine not exceeding
five thousand dollars or imprisonment for any term not exceeding one
12 year, or both, for ithe violation of such ordinances, constituting o
13 misdemeanor or gross misdemeanot as provided therein, However, the
punighment for any criminal ovdinance shall be the same as the
14 punishment provided in state law for the same crime. Such a body
15 alternatively may provide that violation of such ordinances constitutes a
clvil violation subject to monetary penalty, but no act which i3 a state
16 orime may be made a civil violation.
17
18
19

20 % A, The municipal court shall have jurisdiction and shall exercise all powers enumerated in this
_chapter and {n Chapter 3,50 of the Rovised Code of Washington, existing or amonded at or after the
21| offective date of the ordinance codified in this chapter, together with such other powers and
Jurisdiction as are genorally conferred upon such court {n the state of Washington either by common
22! ‘law or by express statute,
3 B, The municipal court shall have exclusive original jurisdiction over traffic infractions arising
under city ordinances and exclusive original eriminal jurisdiction of all viclations of city ordinaneos
24| duly adopted by the city, The municipal court shall have original jurisdiction of all other actions
brought to enforce or recover liconse penalties or forfeitures declared or given by such ordinances
25} or by state statutes, "Uhe municipal court shall also have the jurisdiction as conferred by state statute,
2% The municipal court is empowered to forfeit cash bail or ball bonds and issue execution thereon;
P and in general to hear and determine all causes, civil or criminal, including traffic infractions,
71 arising under such ordinances and to pronounce judgment in accordanee therewith, ACC 2.14,020,

28 - .
*35A is the chaptor that establishes the optional municipal code. This s the code that the Clty of
Auburn operates under,
. \ - Kivshenbaum & Goss, Inc., P.8, :
RESP TO CITY'S MEMORANDUM - 4 1314 Central Avenue South ¢ Suite 101
. Kent, Washington 98032-7430
(253) 852-7979 + Fax (253) 852-6337




FROM :Kirshenbaum & Goss, Inc. ,PS FAX NO, 2538526337 May. 14 2089 12:42PM P&

If the state leglslature did not intend for municipalities to adopt their own criminal
codes, the legislature-(muldl have cithor just granted the cities concurrent jurisdiction Jike
they did for cities over four hundred thousand, or like they did for tho district courts. See
RCW 35,20,250 and RCW 3.66.060, The fact that the legislaturc did not do this clearly
undermines the City's position that RCW 39,34,180 created the ability for the Cfty 1o

- prosecule state statutes not adopted by the Clty, If the City’s position is correct, then

o ~J & W Bk W N -

RCW 35A.11.200 would be unnecessary. See also RCW 3.50.800 and RCW 3,50.805

e

(these sections makos it illegal to repeal in its entivety that portlon of its municipal code

<

defining crimes unless the municipality has reached an agreement with the appropriate

N »e

county under chapter 39,34 of the RCW under which the county is to be paid a reasonable

by

amount for costs associated with prosceution, adjudication, and sentencing in criminal

,._.
'S,

cases filed in disttict court as a result of the repeal). In other words, these statutes require

—_—
S

the City to operate under its own munieipal code.

J—
~

The City, in their response to the Defendant’s motion to dismiss, emphasized a

sy
o2

portion of RCW 3,50,020 where the statute indicates that the municipal court may also

—
o

50| have jurisdiotion as conferred by statute. The City is misteading this legislation. The more

21| rensonable interpretation of this statute {5 that (he legislaturo is referring to such things as

2 lssuing civil no contact orders or anti harassment orders’, Sec RCW 25.50 et, seq, and
23 ‘
24

25| *The courts defined in *RCW 26,50.010(3) have jurisdiction over proocedings under this chapter.
The jurisdiction of district and municipal courts under this chapter shall be limited to enforcement
26] of RCW 26.50.110(1), or the equivalent municipal ordinance, and the issuance and enforcement off

temporary orders for proteetion provided for In RCW 26.50,070 if: (#) A suporior court has
27 exorcised or is exercising jurisdiction over a proceeding under this title or chapter 13,34 RCW
ng| involving the partics; (b) the petition for relief under this chapter presents issues of residential
schedule of and contact with children of the parties; or (¢) the petition for relief under this chapter
réquests the court lo exclude a party from the dwelling which the parties share, When the

\ , ¥ Kitshenbaum & Goss, e, P.8.
RESP TO CITY’S MEMORANDUM -3 1314 Conteal Avenue South + Suite 101

Kent, Washinpton 98032-7430
(253) 852-7979 * Fax (253) 852-6337




FROM Kirskenbaum & Goss, Ine. ,PS FAX NO. 12538526337 May. 14 2089 12:43FM P7

RCW 10.14 et. seq. Municipal Courts did not have the authority to deal with these cascs
until they were given the authority by statute. This interpretation gives cvery word in a
statute meaning and renders none of the statutes superfluous. The City is not able to find a
statute that specifically says that they can prosecute a person for conduet that has not been
criminalized by their city code,

The legislature is presumed to know the law, De Grief v, Seattlo, 50 Wn.2d |

[~ TN - T R R T -

(Wash. 1956). When they use language in one statule and not in another it is presuined to

&

be done purposefully. State v. Roggenkamp, 153 Wn.2d 614 (Wash, 2005). Since Seattle

—
<

and the district courts were the only governmental entitics granted concwrrent jurisdiction

— ek
N —

to enforce state statutes, it follows that no other entities were pranted that authority, RCW

—
w3

35.20.250 and RCW 3.66.060. ld. at 626,

....
=~

The Clty’s position is not consistent with ils own municipal code, ACC 1.24.010

—— e
[ N ¢

Penalties for Criminal Violations provides as follows:

~J

A.Unless a specific ponalty Is expressly provided, for all
violations of ordinances of the city which are identified as misdemeanors,
upon conviction, such violations are punishable by imprisonment in the
appropriate city or county jail for 4 period of up to 90 days and a fine of
up to $1,000, or by both such fine and imprisonment.

B. Unless a specific penalty is expressly provided, for all violations
of ordinances of the ¢ity which are identified as gross misdemeanots, upon
conviction, such violations are punishable by imprisonment in the

MNORN R e
W N -~ O O o

o)
B

Jurisdiction of a district or municipal court is limited to the lssuance and enforcement of &
temporary order, the district or municipal court shall set the full hearing provided for in RCW
26.50.050 in superior court and transfer tho case. If the notice and order are not served on the
respondent in time for the full heating, the issuing court shall have conourrent jurisdiction with the
superior court to extend the order for protection, RCW 26.50,020(5). ‘

Munlcipal courts may exercise jurisdiction and cognizance of any civil actions and proceedings
brought under this chapter by adoption of lacal court rule, oxeopt the municipal court shall transfer
such actions and proceedings to the superior court when it 18 shown that the respondent to the

potition 1s under eighteen ywoars of age. RCW 10,14,150(2).

— Kirshenbaum & Goss, e, P.8,
RESP TO CIT'Y’5 MEMORANDUM - 6 1314 Central Avenue South * Suite 101

Kaont, Washington 98032-7430
(253) 852-7979 * Fax (253) 852-6337
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20
27
28

appropriate city or county jail for a period of up to one year and a finc of
up fo $5,000, or by both such fine and imprisonment,

C. Any violations. of ordinances of the city that are identified as
criminal violations, including being punishable by criminal penalties, but
not identified as to whether they are misdemeanors or gross
misdemeanors, shall be deemed misdomeanors or groas misdemeanots, as
follows:

1. Criminal violations that are punishable by up to and including
imprisonment in the appropriate vity or county jail for & period of up to
one year and a finc of up to $5000, or by both such fine and
imprisonment, shall be deemcd pgross misdemeanors; provided, that
ctiminal violations that are punishable by not more than imprisonment in
the appropriate city or county jail for a period of up to 90 days and a fine
of up to $1,000, or by both such fine and imprisonment, shall be deemed
misdemeanors;

2. Criminal violations that are adopted by reference from state
statutes, or extrapolated with the same or substantially the sume language
from state statuies, shall bo classified as misdemeanors or gross
misdemeanors congislent with their classification by slato statutes, aud
shall be punishable accordingly;

3. Criminal violations that are not Identifiable as either
misdemeanors or gross misdemeanors shall be deemed misdemeanors and
shall be punishable accordingly.

D. In addition, a defendant may be assessed courl costs, jury fees
“and such other fees or costs as may be anthorized in statute or court rules,
In any court proceeding to enforce this gection, the city shall have the
burden of proving by evidence beyond a reasonable doubt that a violation
ocecurred. In a procceding under this section a defendant shall be accorded
¢ach and every right protecied under the Constitutions of the United Statcs.
of America and the state of Washington, all applicable federal, stato and
local laws, and applicable court rules promulgated by the Washington
Supreme Court and the inferior courts under the authority of the
Washington Supreme Court,

Tt iz clear from this ordinance that its authors understood that Auburn may properly only
prbsecute criminal violations of their ordinances or state statutes specifically adopted by
reference. ACC 2,14.120 states that all criminal prosecutions for the violation of a city
ordinance shall be conducted in the name of the'city and may be upon the complaint of any
person, The ordinance {5 sifent as to what happens to a criminal prosecution not based on a

. o Kirghenbaum & Goss, ne., P.S,
RESP TO CITY’S MEMORANDUM -7 "~ 1314 Central Avenne Sout;1 * Suite 101
: : Kont, Washington 98032-7430
(253) 8527979 + Fax (253) 852-6337
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city ordinance, The Cfty’s interpretation of RCW 39,34,180 renders its own ordinances

superfluous.

CONCLUSION

The City of Auburn’s failure to adopt the slate statutes that they have charged Mr,
Gauntt with violating, requires this Court to dismiss these charges, Jenking v, Bellingham

Mun, Court, 95 Wn,2d 574.

Respectfully submitted this 14 day o' Mgy, 20

DAVID R, KIRSHENBAUN-WSBA 12706
for Defondant

. I, Kirshenbaum & Goss, Inc., P.3,
RESP TO CITY’S MEMORANDUM - 8 1314 Central Avenue South ¢ Suite 101

Kent, Washington 98032-7430
(253) 8527979 # Fax (253) 852-6337




Appendix K
Order of Auburn Municipal Court Denying
the Defendant’s Motion to Dismiss, dated June 5, 2009,
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AUBURN MUNICIPAL COURT, STATE OF WASHINGTON
CITY OF AUBURN,

No.C QC?Eﬂ?%g 3470
ORDER OF DISMISSAL

Plaintiff,

v

Dushin B, @QUW#

Defendant.
O Incustody O Out of custody )

om0
o City’s Motion
X Defense Motion te AMswmiss baced VPO e~

Juvisdiehiou . 15 clev\‘\aé\,/ F inal e Fhat
oW 39, B39 (80 (5 Can*fm//?n?

i as %g

Disri | without

emiesodwittpreguaice /2

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the above listed
case be dismissed.

DATED this 5 day of _ D \INS- 200 <.

e

MUNICIPAL COURT JUDGE

White: Court  Yellow: Defendant Pink: Prosecutor  Goldenrod: Defense Attorney



Appendix L-1
Judgment & Sentence (Nunc Pro Tunc), dated July 7, 2009
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AUBURN MUNICIPAL COURT CanseNos)_C 99 B 219
KING COUNTY, STATE OF WASHINGTON JUDGMENT AND SENTENCE FOR: 3? -~y W
y oo

CITY OF AUBURN/ALGONA Plaintiff | 1) t oMW, . N\MC)

VS, .

=X TN Sauntl Defendant, | D B0k &SP ?aw?h’ifw""'/ a.
The Defendant plead guilty, or plead not guilty and the verdict of the j ilty, or ¢ ing of th 't ilty; therefore,
D B G s S R e of ey vl onthe inding fhe cout s iy o e
1 Sentence is deferred for months for count(s) . Defendant shall serve days in jail on the following

conditions:

54 The Court sentences the defendant to: —
Count 1)_9© days of jail and suspends ﬁ? € __days; anda fine of $ (1000  wins 75 D~ suspended
Count 2)_«f (3 days of jail and suspegds &P days; andafineof § f ©en with$ 2000« suspended

Sugpensions are for months conditioned as stated below and will be subject o strick-serutiny at review.

Jail sentences aro‘{;f_c'oncuxrent [ consecutive with all other commitments [ credit for time served if appl€able,
The defendant shall pay the following fines, costs and assessments:

$ — Fine [[J includes the assessments and costs

$ - Costs (interpreter; warrant; filing; witness and other fees)
$ - Assessments

$ Public Defender Costs

s U ; . Probation Fee (unless reduced by Probation Dept.)

Totaloersvvnss $ 1:5 NEI—— All payments shall be made through the clerk of this court,

CONDI'I‘I(?NS OF l?EFERRED SENTENCE, PROB@TION, AND SUSPENDEW eE-or Gontact ‘
No criminal violations of law or alcohol related infiactions, ‘ Signal Credit Manage 633 48%688_
Not drive a motor vehicle without a valid license and proof of insutance, . -

] Use no algoholic beverages or non-prescribed controlled drugs. (800} B874-1853 by 7

] Probation for months with Probation Department and abide by all requirements of Probation Departtment, Pay a .

$ monthly probation fee unless the fee is reduced by the Probation Department, Submit to random urinalysis/breath analysis as
determined by the probation department,
[7] Pay restitution in the amount of § by (date) to and file proof of completion to the court,

[ Attend [J Algohol ] Narcotics Anonymous meetings times a week for months or as recommended by treatment provider.
O File proof of timely enrollment within days of the following:

[ Certified Domestic Violence Program ] Anger Management (Non-Domestic Violence only) [0 Consumer Awareness

O DUI Victim’s Panel 1 Alcohol/Drug Information School [0 One Year Alcohol/Drug Treatment
[1Two Year Alcohol/Drug Treatment [0 Driver Improvement School ] DV Victim’s Panel [7] Mental Health Bvaluation
[ Other '

{1 Do not go upon the property of and have no contact with . , directly, indirectly, in person,
or through any third parties.

—

A Obiain an alcohol/drug evaluation within A days and comply with any recommendations immediately,
O Hours of Community-Service which must be completed within days..

1 Other: '

[T Return for a review hearing; .

If the defendant has not completed the alcohol/drug evaluation and /or entered domestic violence treatment by the review hearing date or
fails to appear for the review hearing, the court shall impose days in jail (and revoke the deferred sentence if applicable).

I have read the rights, conditions & warnings on the i of this form,
- DATED: ___ 1709  \uue, Xow tune

- Y7
(A QA 2\ E-L3
A ‘,’5 \

EBFENDANT’S SIGNATURE DATE OF BIRTH : TUDGE / COURT COMMISSIONER / PRO TEM

——_

\ 1403 ¢ tn G U& "H‘C}\Z PROSFECUTING ATTORNEY BARE
7Q A%0¢

DEFENSE ATTORNEY . BAR#

~———

V' B PN (Defendant’s Address and Telephone

AUBURN MUNICIPAL COURT
340 B Main St., Suite 101, Auburn, WA 98002-5548  253-931-3076

| Q.



Appendix L-2
Judgment & Sentence (original), dated June 8, 2009
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*

AUBURN MUNICIPAL COURT causeNo,_C. GG 32T
KING COUNTY, STATE OF WASHINGTON JUDGMENT AND SENTENCE FOR:
CITY OF AUBURN/ALGONA Praintitt | 1) ___ 4 W,

) %@%W—%wﬁ%ve«m @?X

N

vs,
TN b‘l\“\ v @'Ct vl Tt" Defendant.

The Defendant plead or, plead not guilty and the verdict of th ilty, o th findi ¢ ilty; the efore, th
De%endant is ABIUD%u 1§ng1§: and, sen enctgdaasf follows: e jury was guilty, or the finding of the court was guilty; ther ©
| gggzcl?ggg és deferred for months for count(s) . Defendant shall serve days in jail on the following

[§d The Court sentences the defendant to: B
Count 1)_4£_ days of jail and suspends @ days; andafineof $_{ DB witn$ 75 0¢ "“uspended

Count 2)_&- days of jail and sugpends “leex~ days; and a fine of $_~%~ with$ __ {00 suspended ’%’«
Susp ns are for é )ﬁ months conditioned ag stated below and will be subject to strict sorutiny at review,
Jail sentences arﬁnent [] consecutive with all other commitments [ credit for time served if applicable,

The defendant shdll pay the following fines, costs and assessmenis:

$ RIS e Fine [ includes the agsessments and costs g C? 8_\
3. 25 Costs (interpreter; warrant; filing; witness and other fees) &
s -4 Assessments
$ Public Defender Costs
$ ”K’ Probation Fee (unless reduced by Probation Dept.)
Total......... $ TR All payments shall be made through the clerk of this court.
CONDITIONS OF DEFERRED SENTENCE, PROBATION, AND SUSPENDED JAIL TIME:
4 No criminal violations of law or alcohol related infractions. ay il or Contact:

[J Not drive a motor vehicle without a valid license and proof of insurance, .
[ Use no alcoholic beverages or non-prescribed controlled drugs. wnai Credit Manage y eryices
[ Probation for months with Probation Department and abide b}aall dqliterheh @5 donation el Thy a

$ monthly probation fee unless the fee is reduced by the Probation Department. Submit to random urinalysis/breath analysis as
determined by the probation department.

[ Pay restitution in the amount of $ by (date) to and file proof of completion to the court,
[ Attend [T Aleohol [7] Narcotics Anonymous meetings times a week for months or as recommended by treatment provider,
[ File proof of timely enrollment within days of the following:
[ Certified Domestic Violence Program  [[] Anger Management (Non-Domestic Violence onty) [T Consumer Awareness
[1 DUI Victim’s Panel J Alcohol/Drug Information School [J One Year Alcohol/Drug Treatment
] Two Year Alcohol/Drug Treatment [ Driver Improvement School [0 DV Victim’s Panel [ Mental Health Evaluation
] Other ) ' .
[J Do not go upon the property of and have no contact with __, directly, indirectly, in person,
or through any third parties, ‘
"L Obtain an. glcohol/drug evaluation within fi days and comply with, any recommendations immediately.
! Hours of Commmmity Service which must be completed within days,
] Other:

[ Return for a review hearing:
If the defendant has not completed the aleohol/drug evaluation and /or entered domestic vxolence treatment by the review hearing date or

fails to appear for the review hearing, the court shall impose ______days in jail (and revoke the deferred sentence if applicable).
I have read the rights, conditions & warnings on the back of this form, — 5 g q
; DATED: -
DEFENDANT'S SIGNATURE DATE OF BIRTH ¥0D&t / COURT C SIONER / PRO TEM
PROSECUTING ATTORNEY BAR#
DEFENSE ATTORNEY BAR #
Defondant’s Address and Telephone

AUBURN MUNICIPAL COURT :
340 E Main St., Suite 101, Auburn, WA 98002-5548  253-931-3076
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Statement of Defendant on Submittal or Stipulation to Facts
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'AUBURN MUNICIPAL COURT -~

KING COUNTY, WASHINGTON :
STATE OF WASHINGTON NO. Q-'Cf/? 3 Z ?
CITY OF AUBURN STATEMENT OF DEFENDANT ON SUBMITTAL
Plaintiff OR STIPULATION TO FACTS
Vs,
!
Duvgﬂll\’/‘ Gﬁ(/( n 717/ Defendant

1. I am the defendant in this case, X wish to submit this case on the record. I understand that:

(a) The judge will read the police report and other materials attached and, based upon that evidence, the judge will
decide if T am gpilty of the crime(s) o€ A 4 3 ey
). [oessedSlon @ WL 032 €350~

O P : N\

(b) I'have tggéélh%o beﬁeprese nted by a lawyer in this case. If I cannot afford to pay for a lawyer, one will be
provided at no expense to me. If I proceed without a lawyer, I will be acting as my own lawyer, and there
may be disadvantages to me that would not exist if I had a lawyer representing me.

() I'am giving up the constitutional right to a jury trial, the right to hear and question witnesses, the right to call
witnesses on my own behalf, and the right to testify or not to testify.

(d) The maximum sentence(s) for the crime(s) is:
1 Gross Misdemeanor: 1 year in jail and $5,000 fine

Misdemeanor: 90 days in jail and $1,000 fine (607‘& w\a/::\
Other

(e) The mandatory minimum sentence(s) for the crime(s) is:
T R

3] The Judge may impose any sentence up to the maximum, no matter what the prosecuting attorney

or defense recommends.
2. The prosecuting attomney has promised to take the following action and/or make the following recommendations:
fa’?\r \L2DISD + oA Ao)Drvg ened s B\\owd oy
A : ADLS DUX - ViV 2 N3 eV
3. No one has made threats or promises to get me to submit this case other than the above promises or recommendations

by the proseoutin7 authority,

Dated: fgio C(/":\

hporny, Fa
| Defendant

\_/ —— N0

Pro ifg Attorney ‘ Defense Attorney

S Mefelent 1y il o N
STATEMENT OF DEFENDANT ON SUBMITTAL OR BTIPULATION TO FACTS

CrRLJ 6.12m(b) PAGE 1lofl

719196 WHITE/COURT YELLOW/DEFENDANT  PINK/PROSECUTOR ~ GOLDENROD/DEFENSE ATTORNEY



Appendix L-4
"Auburn Police Department incident report — Case # 08-1504

" Submitted to Municipal Court with Appendix L-3 (Statement of Defendant on Submittal or Stipulation to Facts).
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/

/ B
L I. (
- 2/08" x«) Auburn Police Depaxrtment-:

/
)

:08 Police Report , Page: :
Cage Number: 08-150¢

53¢

Reported Date: 12:26:34 12/05/08

Crime: CSPM Cont Subst/Posegsion
Ocgurence Date: 12:25:00 12/05/08-12:26:00 12/05/08 Day:
Statug: PSP Clearance: AA
Addr: 400 4TH ST NE Area: 2-212 Reporting District 21
City: Auburn St: WA Zip: 98002 Video: No
SUD Suspectd using drugs

Regponding Officers: T Byers
A decChoudens

el by 3 piliiens MASTER COPY

Disposition: CAA Disgp Date: 12/05/08

Modusg Operandi:

Factor Degcription Method
wmmssmsREETerErrrrassmmamsmems LINVOLVED PERESON S o m s o s 0 o o s e e v o o o o v o 1 o 55 55 2 o S G it e e
Involvement: Arrested
Last: GAUNTT First: DUSTIN Mid: BAXTER
Addregg: 1403 8TH 8T NE; 22
Apt: City: Auburn State: WA 2Zip: 98002 Phone: (253)561-1106

S8N: 2B0-77-5727 DOB: 09/09/84 Age: 24. Race: W Sex: M
Ht: 5'11" Wt: 170 Hair: BRO Eyes: BLU
Work Phone: } -

e - T e v v v g e towd wn e et b N WY My el e b O, N WAV S SR e e e Bt GO WoN WP WM AN b e ey e e b w T e h e e W ot o ved v ted e e e bt e W e W oW e e v v v e b e
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12/06/08 - ~./ Auburn Police Department: ' 538
00:08 Police Report Page: 2
' ' Case Number: 08-1504

Vehicle Section

TN T Y KT TR M e TMOSSSSNT SO MO e MA ST G e e v W S e v e B R e bt e e b s e A T M e L e e e e e o o e e b e et W e e et e e e A i BN B W e e b 6 e g ot

License Plate: 498WQL Vehicle Year: 2001

License Type: PC Regular Passenger Automobile Make: NISS Nissan
State: WA Model: SENTRA
Expiresg: 12/31/08 Color: SIL /
VIN: 3NICB51D411,418543 Doors: 4

Vehicle Type: PCAR  Passenger Car Value: $0.00

Qwner: 288951
" List: GAUNTT Fgt: DUSTIN Mid: BAXTER

DOB: 09/09/84 8SN: 250-77-5727 Adr: 1403 §TH 8T NBE; 22

Rac: W 8x: M Tel: (253)561-1206 Cty: Auburn St: WA Zip: 98002
Date Recov/Revd 12/05/08
Area.:
Wrecker Service: V Valley Towing UCR Status:
Local Status: CI City Impound Storage Location; Valley Imp

Comments:

BN M e e e A A e T A W R RS W WY R W Wt dw bet W S e e et v e b et el r bt bt ol et e bl e Wm M b i (b Wl T e e ek e e M b bt e W e b v b Y Gt W b e b e b ey



16858617

i) C
12/06/08 - . Auburn Police Departmen&~f 53¢
00:08 Police Report Page: 3
Case Number: 08-1504

Evidence Section

ID Number: 78015
Type: EIS Ownexr #: 288951
Item: Pipe Color MUL/ Last: GAUNTT
Brand: Quantity: 1,000 First: DUSTIN
Model: Measgure: Middle: BAXTER
Serial #: : Description: TB 01/ Glass Pipe
Comments: .

with regidue

Transaction:INIT Initial Entry Date: 14:44:16 12/05/08 ©Location: TEMP LOCKER
Who to/from: T Byers Custodian: T Byers

Reason: in

e bt Bya 4 Tt MM e e e B G e e m ww e e e bt W el e W E W W R WY AR MW M e Wk e N SN @A A et bt ww b e e R e m MK T e mia W bt bk S8 ALS M W R s Y P T v s e ey e e

ID Number: 78016
Type: EIS Owner #: 166306
Item: Marijuana Color GRN/ Lagt: CITY OF AUBURN
Brand: Quantity: 0.100 First:
Model: Measgure: GM Middle:
Serial #: Degcription: TB02/ Marijuana
Commentg:

Trangaction: INIT Initial Entry Date: 17:00:40 12/0%/08 Location: TEMP LOCKER
Who to/from: T Byers Custodian: T Byers
Reasgon: in
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"
w\

12/06/08 . ~ ' Auburn Police Department: ) 53¢
00:08 Police Report _ Page; 4

' Cage Number: 08-1504
T. Byers 5594 Fri Dec 05 16:22:43 PST 2008 No Video/motorcycle

I stopped a vehicle for a drug violation after seeing the driver lighting a
marijuana pipe while driving. The driver was subsequently arrested.%

I was northbound on D ST NE and was operating a marked Police motorcycle, Sgt,
deChoudens was riding with me. We were stopped at the intersection with 4th 81
NE and waiting for a vehicle to c¢lear the intersection so that we could enter
4th ST NE westbound.

I saw the involved vehicle, (WA 498WQL), approaching westbound on 4th ST NE.
The vehicle neared the intersection and I saw that the driver had both hands
near his mouth. The vehicle got closer and I saw that the driver was
attempting to light a pipe using a lighter.

I could see that the pipe was multi-colored and appeared to shine and was being
handled by the driver in a way that was consistent with that of people smoking
controlled substances. This observation is based upon my training and
experience.

I.accelerated from the stop sign and stopped the vehicle on 4th ST NE at the
intersection with Auburn Way North.

I approached driver and asked him what he had been lighting. The driver had a
cligarette in his hand at the time of my initial contact. He told me that he
had been lighting a cigarette. I told the driver that he was lying and told
him to hand me the pipe.

The driver then reached into the center comsole of tHe vehicle and produded a
multi-colored glass pipe. The pipe had partially burnt green leafy material in
the bowl. The appearance and the smell of the substance was consigtent with
that of burnt marijuana based upon my training and experience,

I agked the driver for his licenge and insurance. The driver handed we a
Washington license that identified him as Gauntt, Dustin B. (09/09/84)., GCauntt
told me that he did not have ingurance for the vehicle. \

I asked Gauntt to step from the vehicle and placed him under arrest for
possession of marijuana less than 40 grams and possesgion of drug paraphernalia

The vehicle was seaibched and towed/impounded by Valley Towing.

Officer Bear was dispatched to assist me in transporting Gauntt to the Auburn
City Jail,

I returned to the Police Department and tested the material left in the bowl of
the pipe. I uged NIK test kit B, (Duguenoig Levine). Using the protocols
established by the WSPCL, I field tested the substance with positive results
for the presgence of Marijuana.

The weight of the suspected marijuana was .1 gram.‘ The total package weight of
the evidence envelope was 21.3 grams. ,
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12/06/08 . Auburn Police Departmenﬁw' 538
00:08 Police Report Page: 5
Case Number: 08-1504
The evidence wag turned in to evidence gtorage on this date.

I completed citation CR 099329 for possession of Marijuana less than 40 grams
and possession of drug paraphernalia, citing Gauntt into Auburn Municipal Court
on 12/18/08, Gauntt was provided with a copy of the criminal citation as part
of his property at booking.

I also completed NOT IN 083470 for Negligent driving 2nd degree as he was
driving without using his hands and for no proof of insurance.

This case.should be forwarded to the Auburn City Prosecutors Office for review
and £iling. .



Appendix L-5
" Amended Complaint — Possession of Marijuana Under Forty Grams,

" Submitted to Municipal Court with Appendix L-3 (Statement of Defendant on Submittal or Stipulation to Facts).
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IN THE AUBURN MUNICIPAL COURT
KING COUNTY, STATE OF WASHINGTON

CITY OF AUBURN, }
) NO, €99329
Plaintiff, )
g AMENDED COMPLAINT
v
) POSSESSION OF 40 GRAMS OR LESS
GAUNTT, DUSTIN B., g OF MARYJUANA
Defendant. )
D.O.B. 9/9/1984
COUNTIOF I

The Undersigned Prosecuting Attorney for the City of Aubwn in the name and by the authority of the City
Attorney for the City of Auburn, King County, State of Washington, does hereby accuse the above named
Defendant of the crime of POSSESSION OF .40 GRAMS OR LESS OF MARIJUANA, a misdemeanor,
comunitted as follows:” '

" That the Defendant, in the City of Auburn, State of Washington, on or about 12/5/2008 possessed forty
grams or less of marijuana.

Conirary to RCW 69.50.4014 and the Auburn City Code and against the peace and dignity of the State of
Waghington. ‘

Maximum Penalty: 90 days in jail and/or a $1,000 fine,

Mandatory Minimum Penalty:  First Offense — 1 day in jail and $250.00 fine and $50.00 to the Drug Fund,
Second or Subsequent Offense — 1 day in jail and $500.00 fine and $50.00 to the
Drug Fund.

Based upon the police reports, statements and anticipated testimony in this case, the below-signed
Prosecuting Attorney does hereby certify, under penalty of perjury, that he/she has reasonable grounds to believe,
and does believe, that the Defendant committed the offense, contrary to la

Harry BosShs_—7

WSBA # 29893
Dated:__12/8/2008 at Auburn, Washington
‘ City Attorney
CRIMINAL COMPLAINT Page 1 City of Auburn
25 West Main

Auburn, WA 98001
(253) 931-3030
FAX (253) 931-4007




, Appendix L-6
Amended Complaint — Unlawful Use of Drug Paraphernalia,

" Submitted to Municipal Court with Appendix L-3 (Statement of Defendant on Submittal or Stipulation to Facts).
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; IN THE AUBURN MUNICIPAL COURT ‘%
KING COUNTY, STATE OF WASHINGTON 5 v i
4| CITY OF AUBURN, ) "25&
) NO. 99329
5 Plaintiff, )
] g AMENDED COMPLAINT
v
) UNLAWFUL USE OF DRUG
7| GAUNTT, DUSTINB,, ) PARAPHERNALIA
)
8 Defendant. )
D.0.B. 9/9/1984
9 COUNT I OF IT
10 The Undersigned Prosecuting Attorney for the City of Auburn in the name and by the authority of the City

Attorney for the City of Auburn, King County, State of Washington, does hereby accuse the above named
11| Defendant of the crime of UNLAWFUL USE OF DRUG PARAPHERNALIA, a misdemeanor, commitied as
follows: '

12
That the Defendant, in the City of Auburn, State of Washington, on or about 12/5/2008 used drug
13 paraphernalia to plant, propagate, cultivate, grow, harvest manufacture, compound, convert, produce, process,
prepare, test, analyze, pack, repack, store, contain, conceal, inject, ingest, inhale, or otherwise introduce into the
” human body a conirolled substance, :

Contrary to RCW 69.50.412(1) or (2) charged pursuant to the authority vested by RCW 39.34,180 and the
151 Aubum City Code 9.22.020 A, and against the peace and dignity of the City of Auburn;

16 | Maximum Penalty: 90 days in jail and/or a $1,000 fine,
Mandatory Minimum Penalty:  First Offense —~ 90/89 and $250.00 fine and $50.00 to the Drug Fund
17 Second Offense —90/89 and $500,00 fine and $50,00 to Drug Fund.
18 Based upon the police reports, statements and anticipated testimony in this case, the below-signed

Prosscuting Attorney does hereby certify, under penalty of perjury, that he/she has reasonable grounds to believe,
19 and does believe, that the Defendant committed the offense, contrary to law.

Prosecutju@ Attorne!

20
21 (
H che

22 WSBA # 29893

- Dated:__12/8/2008 at Auburn, Washington

24

25 City Attorney

CRIMINAL COMPLAINT Page 1 City of Auburn
25 West Main
Auburmn, WA 93001

(253) 931+3030

FAX (253) 931-4007




Appendix L-7
"Uniform Citation Number C99329
(original charging document, Possession of Marijuana, Drug Paraphernalia).

" Submitted to Municipal Court with Appendix L-3 (Statement of Defendant on Submittal or Stipulation to Facts).
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